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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre

Case No. 01-02220
(Chapter 7)

RUFUS STANCI L, JR.,

Debt or .
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FI RST | NSTALLMENT OF OPI Nl ON REGARDI NG LI NDA M CORREI A" S
SECOND APPLI CATI ON FOR COVPENSATI ON AND REI MBURSEMENT OF EXPENSES

The trustee in this chapter 7 case is Wendell W Wbster.
H s attorney, Linda M Correia, has filed a Second Application
for Conpensation and Rei mbursenent of Expenses, seeking
conpensation in the amount of $419,484.00 and expenses of
$23,889.21. The debtor has opposed the application. After
taki ng evidence on the issues, and hearing argunent of counsel,
the court issues this witing as the first installnent of its
opi nion constituting its findings of fact and concl usions of |aw,
with the bal ance thereof issued in an oral ruling delivered today
fromthe bench

I
M. Stancil's objections address work perforned in what |

will refer to the Haselrig Litigation and work perforned
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regardi ng the debtor's Sherman Avenue Property.

The Hasselrig Litigation

Much of the debtor's opposition to the fee request concerns

an interpleader action entitled United States Postal Service v.

Burrell L. Haselrig Construction Conpany, et al., Cvil Action

No. 8:02-00170-AWin the United States District Court for the
District of Maryland. The |ead defendant, Haselrig, had a
contract with the Postal Service for construction of a post
office at LaPlata, Maryland, which would be | eased to the Postal
Service. The debtor Stancil and his wife Delores Stancil were
engaged in a joint venture with Haselrig with respect to the
devel opment of the property, with the Stancils obtaining
financing. However, the nmeaning of the terns of that joint
venture and its consequences were disputed in the litigation.
(Haselrig asserted that the Stancils were entitled to a 60% j oi nt
venture interest only if the post office was actually
constructed.) The Stancils assisted Haselrig in obtaining a |oan
fromlndustrial Bank, and in return were assigned a right to
purchase the LaPl ata property on which the post office was to be
pl aced.

However, the Postal Service term nated the contract.
Haselrig hired Byrd & Byrd, L.L.C. (“Byrd & Byrd”) to pursue a
damage cl ai m agai nst the Postal Service for wongful term nation

Byrd & Byrd, as another interpled defendant, nade a claimto 40%
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of the proceeds by pointing to a Contingency Agreenent of January
1998. The Conti ngency Fee Agreenent replaced an Hourly Fee
Agr eeenent .

The Stancils guaranteed Byrd & Byrd's fees, and gave Byrd &
Byrd a security interest in their Sherman Avenue property in
Washi ngton, D.C. to secure paynent of $75,000 (referring to a
note obligation although the only obligation outstanding was the
guarantee obligation) in exchange for a release of a lien on
ot her property they owned. Byrd & Byrd later took the position
that this security interest could be enforced i ndependent of the
outcone of the litigation regarding the postal facility. Perhaps
the $75,000 was a m ni mum anount that Byrd & Byrd was to be paid
even if it recovered nothing by virtue of the Contingency Fee
Agreenment, or it represents $75,000 incurred under the hourly fee
agreenent that was not displaced by the Contingency Fee
Agr eenent . !

The Postal Service conceded that an initial sum of
$71,258. 00 plus interest was owed, and that anount was interpled
in an earlier civil action in which the court awarded the entire
anmount interpled to Byrd & Byrd. Industrial Bank apparently
appeal ed that decision, but not the Stancils or Haselrig. Byrd &

Byrd sei zed on that decision as collateral estoppel or res

' If Byrd & Byrd were to recover based on a contingency fee
out of a recovery, it is difficult to understand why it would
need additional collateral.
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judicata with respect to its claimto a 40% conti ngency fee.

The Postal Service and Haselrig | ater agreed that $2,661, 000
(which includes the amount interpled in the earlier action) was
owed to Haselrig: $2.58 million owed pursuant to the contract and
$81, 000 pursuant to the Equal Access to Justice Act (“EAJA").

The Postal Service then comenced the civil action for the
pur pose of interpleading the $2,661,000 in funds for the various
entities claimng an interest in the funds to fight over.

The defendants included the Stancils who nmade a claim
agai nst the funds as Haselrig's joint venturer; Wbster because
he is trustee of the chapter 7 estate of M. Stancil which
includes M. Stancil's interest in the interpled funds; Byrd &
Byrd which asserted an attorney fee claimof 40% of the proceeds
under the Contingency Fee Agreenent; the Stancils; and Industrial
Bank, N. A, which was eventual ly awarded $335, 000 of the proceeds
W t hout contest.

In the civil action, Whbster asserted a cross-cl ai magai nst
Byrd & Byrd for inducing Haselrig and the Stancils to enter into
t he Contingency Fee Agreenment. Webster’s answer filed on June

28, 2002, demanded a jury.? On Septenber 25, 2002, Byrd & Byrd

2 There was sone initial activity in the case before that,
but it is of no relevance here. Byrd & Byrd filed a notion for
summary judgnent which Webster opposed by a filing of April 18,
2002. Webster sinmultaneously sought a discovery period in which
to bolster his opposition to Byrd & Byrd's notion for sunmmary
j udgnment, and noved to transfer venue to this district. On June
3, 2002, Webster filed a response to the Byrd & Byrd' s opposition

4
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filed a notion for summary judgnent after a nmuch earlier one had
been denied. On Novenber 22, 2002, Byrd & Byrd suppl enmented that
notion with additional exhibits (or filed an additional notion
for summary judgnent supported by such exhibits).

On Cct ober 15, 2002, Wbster filed a notion to conpel Byrd &
Byrd to produce docunents as to which Haselrig had asserted a
claimof attorney-client privilege. On Novenber 22, 2002, Byrd &
Byrd filed a notion to limt Wbster's clains.

On Decenber 4, 2002, Haselrig filed a notion for parti al
summary judgnent.

On January 10, 2003, Webster filed an opposition to both
Byrd & Byrd's notion for sunmary judgnment and Haselrig's notion
for partial sunmmary judgnment. On February 5, 2003, Wbster
suppl enment ed t hat opposition.

On May 12, 2003, Judge WIllians held a hearing on al
pendi ng notions, and took the ones pertinent here under
advi senment, noting his view that the issues were very
conplicated. On August 28, 2003, Judge WIlIlians issued a

menor andum opi ni on and an order which were |later entered by the

to his two nmotions. On June 7, 2002, the district court (the
Honor abl e ALexander W/l lians, Jr., presiding) held a hearing on
the notions. On June 10, 2002, the district court entered an
order (DE No. 39) which denied Byrd & Byrd's notion for sunmary
j udgnment, and which, as a consequence, also denied Wbster's
nmotion for a discovery period in order to oppose Byrd & Byrd's
nmotion. The order further denied Whbster's notion to transfer
venue.
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clerk on Septenber 3, 2003. The opinion determned that Byrd &
Byrd was entitled to fees of 40% of the gross anmount recovered
fromthe Postal Service. The opinion rejected Wbster's cross-
claimon the nerits and as an inproper attenpt to inject a
def endant - agai nst - def endant claimin an interpleader action. The
opi nion further appears to have relieved Byrd & Byrd from
produci ng docunents as to which Haselrig asserted a cl ai m of
privilege. The opinion further concluded that the assignnent to
the Stancils created a tenancy by the entireties, and limted
Webster's interest to the anmount of joint debts in the bankruptcy
case. Finally, the opinion concluded that M. Stancil had not
provided sufficient information to substantiate his claimfor
damages agai nst Haselrig, and that Haselrig was entitled to
partial summary judgnent against Stancil in that regard, but the
opi nion did not resolve the anobunts of the funds to which
Haselrig, Webster, and the Stancils were respectively entitl ed.

The order, noreover, failed to specify the anount to be paid
Byrd & Byrd, only recited that Byrd & Byrd's notions for sunmary
j udgment were granted, and directed that “within (10) days of
receipt of this Order the attorneys for [Byrd & Byrd] initiate a
conference call with the Court and all litigants to discuss the
status of the litigation in light of the Court's ruling[.]”

On Septenber 8, 2003, Webster filed a notice of appeal from
the order entered on Septenber 3, 2003. On Septenber 16, 2003,
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Byrd & Byrd filed a notion for disbursenent of funds which
contended that Byrd & Byrd was entitled to a disbursenent of 40%
of the interpled funds based on the court's rulings which it
characterized as a final judgment. Webster opposed this notion.
On Septenber 29, 2003, Wbster filed a Mdtion for
Reconsi deration; or in the Alternative, Request for O der
Certifying Interlocutory Appeal. The sane date the Stancils
filed a notion for reconsideration. To the extent the order
entered Septenber 3, 2003, could be viewed as a final order,
these notions were filed too late to suspend the tinme for appeal.
On Cctober 3, 2003, Haselrig filed its own notice of appeal.
After Webster and Haselrig filed their notices of appeal,
Webster, Haselrig, and the Stancils engaged in settlenent
negoti ati ons pursuant to appellate nedi ati on processes. These
negotiations culmnated in a partial settlenent resolving their
respective differences and agreeing to | eave for appeal only the
portion relating to Byrd & Byrd's fee claim
On January 16, 2004, Haselrig, the Stancils, and Wbster
filed a joint motion for relief fromthe order entered on
Septenber 3, 2003. The Joint Mtion requested, pursuant to F.R

Cv. P. 60(b)(5) and the procedure adopted by the Fourth Crcuit

in Fobian v. Storage Technology Corp., 164 F.3d 887 (4th Cr
1999), that the district court enter a short nmenorandum stating

its inclination to grant an order relieving these parties from
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the district court's order entered on Septenber 3, 2003 regarding
their clains against one another, and granting them judgnent
reflecting the partial settlenent they reached regarding their
differences. The order sought woul d have divided the 60% of the
funds to which Byrd & Byrd made no cl ai m between Haselrig and the
Stancils as follows. Wbster would receive 60% and Haselrig 40%
of such funds. Wth respect to the 40% awarded to Byrd & Byrd,
if that percentage were | ater reduced, |eaving additional suns
for Haselrig and Webster (and the Stancils on his side) to fight
over between thensel ves, then those parties would split such suns
as follows. First, $25,000 would be paid to Wbster for
attorney's fees (already incurred by M. Stancil on behal f of
both Haselrig and M. Stancil) and any part in excess of $25,000
woul d be divided 60%to Wbster and 40% to Haselrig. The
settlement would | eave intact the Stancils' position that al
clainms held by either of them (and the proceeds thereof) remained
tenancy by the entireties property. Wbster has now conceded
that the funds he received fromthe interpl eader action are
tenancy by the entireties property, and thus are available only
to pay joint clains against the Stancils, with the bal ance after
any adm ni strative clains surchargeabl e agai nst such funds, to be
paid to the Stancils.

The critical points here are twofold. First, the appeal had

pronpted settl enent negotiations that gave rise to a settlenent,
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favorable to Webster, of his disputes with Haselrig. Second, the
filing of the notion shows that the Stancils were thensel ves
sufficiently concerned that the Septenber 3, 2003, ruling was a
final appeal able order that they agreed it was appropriate to
file a notion invoking the Fobian procedure. It there were no
final appeal abl e order outstanding, resort to the Fobi an
procedure woul d have been unnecessary.

On February 26, 2004, Byrd & Byrd filed a suppl enent al
notion to di sburse funds.

On March 9, 2004, Judge WIlians held a tel ephone conference
with the parties.

On March 22, 2004, the district court issued and the clerk
entered a nenorandum opi ni on and an order denying Byrd & Byrd's
initial nmotion for disbursenment of funds, and partially granting
the Stancils' and Webster's notions for reconsideration.
Specifically, Judge WIllians concluded that Byrd & Byrd was not
entitled to sunmary judgnment with respect to the issue of the
reasonabl eness of the 40% contingency fee, and set that matter
for trial

However, the March 22, 2004, order is confusing. Wth
respect to the order's saying that the reasonabl eness of the fee
was left for trial, the nmenorandum opini on appears to acknow edge
for the first time the issue of the validity of the contingency

fee agreenent (based on it being a change of an existing hourly
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fee agreenment giving rise to heightened scrutiny), and this is
strengt hened by a footnote saying that the court reserves any

di scussi on on reconsideration of its reasoning regarding

coll ateral estoppel and res judicata. On the other hand, the
menor andum opi ni on could be viewed as |eaving intact all prior
rulings except for the reasonabl eness of the contingency fee
based on eight factors enunciated by the applicable Maryland rule
for evaluating the reasonabl eness of a fee.

The order further granted, at |least partially if not fully
(again it is unclear in this regard) the joint notion for relief
fromthe ruling entered on Septenber 3, 2003. The order
di sregarded the Fobian procedure as a prelude to entry of such an
order. Presumably Judge WIlians viewed the Septenber 3, 2003
order as non-final (and thus not requiring resort to the Fobian
procedure to set it aside), and viewed his granting of
reconsi deration as nooting the appeal (since there was now no
ruling in favor of Byrd & Byrd to mark as final under the
mechani sm of Rul e 54(b) of the Federal Rules of Cvil Procedure
or that it was appropriate to certify for interlocutory appeal).
The order further was silent regarding Wbster's request that the
district court certify an interlocutory appeal regarding any
i ssues not resolved by the partial granting of reconsideration.

On April 15, 2004, Byrd & Byrd filed a notion to strike jury

demands, and on April 19, 2004, it filed a notion to limt the

10
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nunber of trial parties. The court held a hearing on these
noti ons on June 7, 2004.

On June 21, 2004, Judge WIllianms issued and the clerk
entered a nmenorandum opi ni on and an order denying the notion to
strike the jury demand, and granting the nmotion to |limt the
nunber of parties at trial. Because Wbster, the Stancils, and
Haselrig had agreed on a forrmula for what was to be paid each
after any paynent to Byrd & Byrd, Judge WIIlians concl uded that
t he di spute was now one between Haselrig and its attorneys, Byrd
& Byrd, and thus limted the trial to Haselrig and Byrd & Byrd.

On July 23, 2004, Webster filed a notice of appeal as to the
order limting the nunber of parties at trial, but Correia does
not seek conpensation for work related to the second appeal .

On August 10, 2004, nonths after the March 22, 2004,
deci sion by Judge WIlianms, Wbster filed an opposition in the
court of appeals to Byrd & Byrd's notion for dism ssal of the
pendi ng appeal, arguing that the pending appeal was (1) justified
as an interlocutory appeal or (2) justified under Rule 54(b).
The opposition was not |ikely to succeed.

By then it was clear that the district court had not
certified an interlocutory appeal, a condition precedent to an
interlocutory appeal. The opposition devotes several pages to
the standard for a district court's allow ng pursuit of an

interlocutory appeal as though satisfaction of the standard
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W thout the district court's having acted gives rise to an
interlocutory appeal.

As to the Rule 54(b) argunent, the trustee essentially
attenpted to conbine his appeal of the March 22, 2004 order with
the appeal fromthe Septenber 3, 2003 order and thereby argue
that the district court had nmade clear its intent to conpletely
di spose of Webster's clains such that Rule 54(b) appli ed.
However, whatever recovery Wbster would obtain woul d depend on
the anount by which Byrd & Byrd's claimwas |imted. So it is
difficult to understand how there was an inplicit Rule 54(b)
adj udi cation. Neverthel ess, Whbster cited decisions in which
courts of appeals had held that a trial court's rulings could be
treaded as inplicit Rule 54(b) determ nations even though not
clearly utilizing the precise | anguage of that rule.

Moreover, Correia justifies the opposition as having kept
the pressure on Byrd & Byrd.

Meanwhi | e, back in the district court, in Septenber and
Cct ober 2004, Haselrig and Byrd & Byrd filed various papers
(exhibit lists, proposed voir dire, a notionin limne, etc.)
regarding the forthcomng jury trial. On Cctober 5, 2004, Judge
Wl lians comenced the trial (with the docket entries referring
to it as a bench trial) which concluded on October 18, 2004, with
the parties, Haselrig and Byrd & Byrd, thereafter submtting

proposed findings of fact and concl usi ons of | aw.
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On Decenber 28, 2004, Judge WIlians issued and the clerk
entered a nenorandum opi nion in which he concluded that the
Conti ngency Fee Agreenent calling for a 40% conti ngency fee was
void, and that Byrd & Byrd's conpensation should be limted to
the firm s reasonable hourly fees, calculated according to the
| odestar approach. Judge WIllianms directed the parties to agree
as to the final amount of Byrd & Byrd's fees or submt briefs
item zing Byrd' s reasonable hourly fees and proposing an
appropriate final award.

The parties quickly reached an agreenent approved by Judge
Wl lianms on January 11, 2005, and later by this court, under
whi ch Byrd & Byrd woul d receive only $300, 000 i nstead of the
approxi mately $1, 064, 440. 00 that a 40% share woul d have
represented. The remaining funds (including interest that had
accunul ated on the interpled funds) would be divided slightly
over 60%to Wbster and slightly under 40%to Haselrig.?

The Stancils do not question the favorabl eness of the
result, but do question the attorney's fees spent on the appeals

of what they characterize as non-final and non-appeal abl e orders.

3 Webster was to receive $1,351,489.11 plus 60% of any
i nterest accruing on the res since January 5, 2005, and Haselrig
was to receive $884, 326. 07 plus 40% of any interest accruing on
the res since January 5, 2005. By this court's calculation, as
of January 5, 2005, Webster's share of the funds divided between
hi m and Haselrig was $10, 000 plus 60% of the renaining funds
after subtracting out that $10, 000.
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Webster v. Ms. Stancil Under 8§ 363(h)

On Novenber 26, 2003, Webster commenced Adversary Proceedi ng
No. 03-10220 against Ms. Stancil, seeking an order under 11
U S C 8§ 363(h) to authorize himto sell Shernman Avenue free of
her interest. Ms. Stancil conplicated that proceeding by filing
an i nappropriate third-party conpl aint against the tenants of the
apartnment building at the Sherman Avenue property as well as Byrd
& Byrd. Webster attenpted to keep the proceeding on a fast
track, but Ms. Stancil succeeded in convincing the court, at
| east as a prelimnary ruling, that it ought to determ ne her
count ercl ai m agai nst Webster for uncollected rents as part of
addressi ng whet her the estate would be benefitted by a sale. But
the court set a hearing to give Webster a further opportunity to
convince the court to the contrary. At a hearing of Septenber
22, 2004, Webster agreed to dism ss this adversary proceeding
W t hout prejudice and by stipulation it was di sm ssed on
Sept enber 28, 2004.

Webster v. Byrd re Sherman Avenue Lien

Stancil challenges as well work performed by Corriea in an

adversary proceeding in this court entitled Wbster v. Toby Byrd

and Byrd & Byrd, LLC Adversary Proceeding No. 04-10039. Wbster

comenced that proceeding on March 20, 2004, seeking to declare
the lien of Byrd & Byrd on the Shernman Avenue property as void.

On April 6, 2004, Webster filed his first notion for summary
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judgnent seeking a ruling that the lien was void based on the
parol evidence rule and based on al |l eged satisfaction of the
guarantee via paynents by the initial paynent from Postal Service
funds to Byrd & Byrd in an anount exceedi ng $75,000. On My 26,
2004, this court denied that notion pursuant to an oral notion,
presumably as premature pendi ng di scovery, as requiring greater
detail, and based on the court's not being convinced that the
trustee's legal argunent was correct. However, the notion set
forth a credible argunent.

On June 7, 2004, the defendants filed a notion to
consolidate this proceeding with Adversary Proceedi ng No. 03-
10220, the proceeding in which Webster was seeking to sel
Sherman Avenue free of Ms. Stancil's interest in the property
pursuant to 11 U S.C 8§ 363(h). M. Stancil had filed a third-
party conplaint against Byrd & Byrd in that proceeding. Wbster
filed an opposition to Byrd & Byrd's notion on June 17, 2004.
The court agreed with Webster's opposition, concluding that Byrd
& Byrd ought not be a party in Adv. Pro. No. 03-10220, and thus
deni ed consolidation of the two proceedings. The court rejects
the Stancils' argunent that Webster wasted estate funds by not
allow ng the two proceedings to be consoli dated.

On July 16, 2004, Webster filed a second notion for summary
j udgnent advanci ng concessi ons Toby Byrd had nade in discovery as

havi ng strengt hened Webster's position that the deed of trust was
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voi d based on the parol evidence rule. On Septenber 9, 2004, the
court denied that notion in an ei ght-page order. Again, the
argunents Webster pressed were entirely credible albeit
ultimately unpersuasive.

[

The Stancils challenge the necessity of the Sherman Avenue
adversary proceedi ngs, and other work attenpting to sell that
property, in light of other liens on Sherman Avenue and the val ue
of Sherman Avenue. However, it was unclear that the Shernman
Avenue property would not confer any benefit to the estate. The
Stancils sought to conpel the trustee to abandon all tenants by
the entireties property, but the hearing kept being put off by
both parties' request, and not until a hearing of Septenber 22,
2004, was a resolution reached.

Even then the court only agreed that it was appropriate for
the trustee to discontinue the section 363(h) proceedi ng w thout
prejudice, and the court determned that it was premature to
order an abandonnent of Sherman Avenue as joint clains had not
yet been determ ned. By Septenber 22, 2004, Wbster recognized
that the Sherman Avenue sale was unlikely to be effectuated
pronptly (due to the unanticipated difficulties he had
encountered in the two adversary proceedings). Wbster was
concerned that in light of the difficulties and expense that

effectuating a sale would entail, plus the unresolved rights of
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the estate in the Haselrig litigation, he did not have a
sufficiently clear picture regarding the necessity and
advisability of pursuing a sale of the Sherman Avenue property.
He accordingly put those sale efforts on hold. Correia then
devoted little work to the Sherman Avenue sal e issues.
Accordingly, it is inappropriate to disallow fees related to the
wor k Correia performed regardi ng Sherman Avenue.

If the Haselrig litigation had cone up a goose egg, then
plainly the trustee's efforts to pursue sale of Sherman Avenue
was appropriate. By January 2004, Wbster knew he shoul d receive
at |l east 60% of 60% of the interpled funds or 36% of the $2.661
mllion or an award of $805, 822.80. Whether that would suffice
to pay all joint clains, however, was unclear. The debtor's
basis in the property was unclear, and M. Stancil was
uncooperative in responding to Webster's Rule 2004 inquiries to
obtain information with which accurately to determ ne the basis.
In addition, the |osses fromthe operation of the Sherman Avenue
property m ght have affected that basis.

The court's oral ruling of today addresses additional
obj ecti ons made regardi ng the work perforned regardi ng Sherman
Avenue, and concludes that no disallowance is appropriate

regardi ng the anmounts sought relating to such work.

17



the estate in the Haselrig litigation, he did not have a
sufficiently clear picture regarding the necessity and
advisability of pursuing a sale of the Sherman Avenue property.
He accordingly put those sale efforts on hold. Correia then
devoted little work to the Sherman Avenue sal e issues.
Accordingly, it is inappropriate to disallow fees related to the
wor k Correia performed regardi ng Sherman Avenue.

If the Haselrig litigation had cone up a goose egg, then
plainly the trustee's efforts to pursue sale of Sherman Avenue
was appropriate. By January 2004, Wbster knew he shoul d receive
at |l east 60% of 60% of the interpled funds or 36% of the $2.661
mllion or an award of $805, 822.80. Whether that would suffice
to pay all joint clains, however, was unclear. The debtor's
basis in the property was unclear, and M. Stancil was
uncooperative in responding to Webster's Rule 2004 inquiries to
obtain information with which accurately to determ ne the basis.
In addition, the |osses fromthe operation of the Sherman Avenue
property m ght have affected that basis.

The court's oral ruling of today addresses additional
obj ecti ons made regardi ng the work perforned regardi ng Sherman
Avenue, and concludes that no disallowance is appropriate

regardi ng the anmounts sought relating to such work.

17



11

Wth respect to work on the Haselrig litigation,
specifically some of the work related to the appeals of certain
orders of the district court in that litigation, the court has
concl uded that a disall owance of sonme of the fees sought is in
order in the anounts, and for the reasons specified, in the
court's oral conpletion of its ruling today.

|V

The parties are to submt a proposed order reflecting the
anounts to be allowed pursuant to the rulings enbodied herein and
in the court's oral ruling issued fromthe bench today in
conpl etion of this opinion.

[ Signed and dat ed above. ]

Copi es to: Debtor; Debtor's Attorney; Wendell W Wbster; Ofice

of U. S. Trustee.
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