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OPI NI ON RE OBJECTI ON TO 2922 SHERMVAN
AVENUE TENANTS' ASSOCI ATION S AND VARI QUS TENANTS' CLAI M5

The debtor, Rufus Stancil, Jr. (“Stancil”) and his wfe
jointly own an apartnent building at 2922 Shernan Avenue, N W,
Washi ngton, D.C. (“Sherman Avenue”) and Stancil has acted as the
| andl ord of the tenants of Sherman Avenue. At issue is Stancil's
objection to the clains filed in this case by nine tenants
identified below (“the Tenants”) who rented units at Shernman
Avenue, and the 2922 Sherman Avenue Tenants' Associ ation
(“Association”). The Association is a duly incorporated tenants
associ ati on whose nenbers are the nine tenants who are
individually pursuing clainms in this case. The clainms at issue
principally arise fromStancil’s failure to naintain the Tenants
dwel I'ing units and common areas at Sherman Avenue in habitable
condi tion.

After a trial of the objection comrencing on June 3, 2004,

and concl udi ng on August 2, 2004, and the consideration of post-



trial subm ssions, the court 1ssues this opinion as its findings
of fact and conclusions of law. The court will (1) allow a
substantial portion of each Tenant's claim (2) allow the
Associ ation's basic claimin sone anpunt that need not be
guantified because whatever amount is awarded will overlap the
al l oned Tenants' clains (with only the Tenants allowed to coll ect
to the extent of an overlap so that there is no doubl e recovery);
(3) disallowthe Association's claimfor a trebling of its
recovery; and (4) require the Association to submt a statenent
of its attorney's fees and expenses to which Stancil nmay then
obj ect.
I

BACKGROUND

Stancil filed his voluntary petition comencing this
bankruptcy case on Cctober 30, 2001. For the period of June 1997
t hrough June 2000 (“the claimperiod”), the nine Tenants and the
Association filed proofs of claimasserting clains for refunds of
rent and ot her damages based on Stancil's failure to naintain the
apartnent building in keeping with the basic standards of
habitability set forth in the D.C. Housi ng Code and his reduction
of services and facilities provided to the Tenants.

For a significant part of the claimperiod, Stancil’s
failure to maintain the prem ses in habitable condition flowed
fromhis financial difficulties. 1n Novenber 1997, Stanci
commtted nost or all of his funds to a post office venture in La

Plata, Maryland. Fromthat time forward, Stancil suffered a



“negative cash flow” As a result of his financial difficulties,
Stancil was unable to pay his bills, and had to rely on friends
and famly for daily expenses as well as noney for repairs of
Sher man Avenue.

The Tenants suffered from Stancil’s failure, after notice,
to remedy i nadequate heat, undependabl e hot water in the w nter,
i nadequate control of cockroaches and rodents, water damage,
filthy common areas, and numerous ot her housing code viol ations.
This ultimately led to the threatened condemmation of the
buil ding and a crimnal conviction of Stancil.

In the spring of 2000, the District of Col unbia governnent
t ook steps to cl ose Sherman Avenue. On March 10, 2000, the
Tenants received notice that

[ T] he owners of this building have failed to abate

nunmer ous substantial violations of the District’s

Housing Regulations . . . . In addition, there are

numer ous pendi ng viol ations which place this building

in the category of substantial disrepair. Qur records

further indicate that these violations substantially

i npact the health and safety of the residents residing

in and around this housing acconmodati on.

As a result, the building was “decl ared uni nhabi t abl e’ and
schedul ed for closure. In response to the notice, and to
Stancil’s ongoing failure to address the conditions at the
bui | di ng, the Tenants organi zed the Associ ati on, began payi ng
their rent into the Association, and took steps to fight the
bui | di ng cl osure, which would have | eft them honel ess. The

District of Colunbia governnment eventually withdrewits plans to

cl ose Sher man Avenue.



One approach the Tenants and their Association took to
vindicate their rights was to pursue clains against Stancil.
Those clains were originally pursued el sewhere. The claimby the
Associ ation, seeking to recover as a representative body on
behal f of the Tenants, was pursued by way of a petition filed in
June 2000 with the Housing Regul ati on Adm nistration of the D.C.
Depart ment of Consumer and Regul atory Affairs (“DCRA’). The
i ndi vi dual Tenants' clains were asserted against Stancil in July
and August 2000 as counterclainms to eviction conplaints filed by
Stancil in June 2000 in the Superior Court of the District of
Col unmbi a, Landl ord and Tenant Branch. However, the proceedi ngs
in the Superior Court and the DCRA were stayed when Stancil filed
his petition commencing this bankruptcy case under chapter 11 of
t he Bankruptcy Code on Cctober 30, 2001. The Tenants’ and the
Associ ation’s cl aims have been pursued here via tinely filed
proofs of claim

Stancil's bankruptcy case was converted to a case under
chapter 7 of the Bankruptcy Code on January 15, 2002. Wendell W
Webst er was appointed the chapter 7 trustee on January 17, 2002,
and on February 15, 2002, the court entered an order permtting
Webster to operate the debtor's business.

In addition to the condemation, the District of Colunbia
al so began a crimnal prosecution of Rufus Stancil for failure to
conply with the housi ng code at Shernman Avenue. On Decenber 12,
2001, Stancil pled guilty to 70 counts of housing code

vi ol ations, pinpointed at the dates of January 19, 1999, and



February 10, 2000 (both dates falling wthin the clalmperiod).
The Court sentenced Stancil to six days in jail, tw years’
probation, and sixty days of |iving at Sherman Avenue. In
addition, Stancil’s plea agreenent required himto dism ss the
pendi ng | andl ord-tenant cases, conplete a plan to renovate the
bui | di ng, and secure a contractor to performthe renovations.
Stancil also agreed to abate all energency conditions wthin one
week and to abate all outstandi ng housing code violations within
six nmonths. |In addition, the plea provided that Stancil could
not charge or collect rent fromthe tenants at Shernman Avenue
until the housing code violations had been abated. Because
Stancil never abated all housing code violations, the Tenants
have never owed Stancil rent for the time period that began after
the end of the claimperiod at issue here.

Al t hough Stancil characterizes the Tenants as havi ng
received "four years of free rent,"” that is a direct result of
Stancil's own crimnal conduct and the bargain he struck to
conclude his crimnal prosecution. It has no effect on the
Tenants’ and their Association’s clainms litigated here, except to
permt the court to confine its inquiry to a claimperiod ending
June 2000 (because no rent was paid after that date, and hence no
refund clains exist for after that date).

Fol l owi ng the plea agreenent in Decenber 2001, the
bankruptcy case, as already noted, was converted in January 2002
to chapter 7, and Sherman Avenue cane under control of the

bankruptcy trustee, Wendell Wbster, who was authorized to



operate the debtor's business pursuant to an order of February
15, 2002. The appoi ntnent of Webster as trustee relieved Stanci
of any authority to undertake repairs to the building. On

Cct ober 4, 2002, the Superior Court anmended its judgnment in the
crimnal case to order Stancil to “stay away from these prem ses
2922 Sherman Ave. NW Wash., D.C. for all purposes and reasons
except by order fromthe Court or with the perm ssion of the
Trustee, M. Wbster.”

Webst er eventually nmade a substantial recovery for the
estate in litigation relating to Stancil's clains arising from
the post office venture in La Plata, Maryland. Wen it becane
clear that the estate would have nore than sufficient funds to
pay all claims in full, the court ordered an abandonnent of
Stancil’s interest in Sherman Avenue fromthe estate. The estate
has nore than sufficient funds to pay all clainms in full, and
Stancil, as a party having standing to do so, objected to the
Tenants' and the Association's clains.

I
THE OVERLAPPI NG NATURE OF THE CLAI MS

Each tenant seeks a full refund of all amobunts paid during

the claimperiod, with the anmounts aggregating $80, 524. 44. The

Associ ation's claimis, first, for treble the anbunt of rent



overpaid by the Tenants for the clal mperiod* (or, 1f treble
damages are unwarranted, an award of the overpaid rents). The
Association's claimis, second, for attorney' s fees of $38, 133.50
and costs of $100.00 incurred by counsel to the Association in

t he proceedi ng before the DCRA.

The nine Tenants' clains and the Association's clains
partially overlap as they both seek to recover the Tenants
$80,524.44 in rent paynments, with the Association seeking an
addi ti onal doubling of that amount incident to a trebling of
damages. The Associ ati on concedes that there should not be two
recoveries of the overpaid rents. It seeks an award of the basic
overpaid rents only as the necessary predicate to its claimfor a
trebling of damages, and for attorney's fees and costs: any award
of the basic overpaid rents to the Association woul d be deened
satisfied by the award of the sane to the individual Tenants.

The Association would then recover its attorney's fees and costs,
and, if treble damages are awarded, the Association wuld al so
recover doubl e damages (representing the part of treble damages
not being collected directly by the Tenants).
11
FACTS REGARDI NG THE TENANTS' CLAI M5

Each tenant’s claimturns on the anmount of rent fixed by the

! The Association cal cul ates the treble damages clai mas
bei ng $240, 268. 32 representing three tines $80, 089. 44 (the anount
it calculated as being rents the Tenants overpaid to Stanci
during the claimperiod, and which differs by $435.00 fromthe
court's $80,524.44 figure). The court cannot explain the
di screpancy, and will thus treat the Association as seeking a
trebling of the $80, 089.44 figure.

7



tenant’s | ease and paid,

dwel l'ing unit and common areas.

The follow ng table

during the cl ai mperiod,

r ef und.

Tenant
Arm da Alfaro

Bl anca Avil es

Rubi di a Avil es
Manuel Bonill a

Mar sha Br owne

Fi del Mal donado

Maria Martinez

| sabel Moreno

Em |liana Torrez

The aggregate of these amounts is $80, 524. 44.

A

Apt . No.
201

203 (10/ 1999
- 04/ 2000)

204
300
300

200 (June
1999 t hrough
Decenber
2000)

101® & 202*

304 (10/1999
to present)

207

and the conditions of that tenant’s

shows the rents the nine Tenants paid

and for which they are claimng a

Tenancy Rent and Security
Lengt h Deposit Paid
as of During O aim
June Peri od and
2000 Asserted as Caim
15 yrs. $13, 635. 00
7 nos. 3,210. 00
18 yrs. 12,936. 00
14 yrs. 14, 110. 00
33 yrs. 8, 693. 442
18 nos 3,915. 00
10 yrs 13, 600. 00
8 nos 2,175.00
8 yrs. 8, 250. 00

To the extent that these clains are not fully allowed as

2 Browne al so seeks to recover $1,050.00 in |late fees paid.

5 From 1994 to 2003.

4 From 2003 to present.



clains for overpaid rent, the Tenants seek anounts they Incurred
in expenses for repairs and pest control that were Stancil's
responsibility, and Ms. Browne additionally seeks to recover
$1,050 in late fees as an alternative basis for recovery.

B

During the tine they lived at Sherman Avenue, the Tenants
experienced a nunber of serious problens with both their
i ndi vidual units and the common areas of the building. Each
tenant is entitled to recover based on the conditions present in
that tenant’s rental unit and the common areas of the building.
Accordi ngly, the damages recoverabl e nust be based on each
tenant's circunstances. However, deficiencies common to all of
t he Tenants, of which Stancil was on notice and which he failed
to take adequate steps to fix, included the follow ng.

Lack of Heat: The heat at Sherman Avenue was intermttent
at best. Al Tenants | acked reliable, working radiators and many
of the radiators |eaked significant quantities of water. The
Tenants spent a significant percentage of each winter wthout
heat. The comopn areas were also without heat in the winter.

Lack of Hot Water: For the majority of the days in each of
the three winters falling within the claimperiod, no tenant
enj oyed use of hot water. On several occasions, Stancil repaired
the hot water problem but the repairs |lasted only a few days
before the problemrecurred. The Tenants had to boil water on
the stove, a tine-consum ng chore, in order to bathe. Even

during other times of the year, hot water was unavail able for



many tenants except 1n the evening and the wee hours of the
nor ni ng.

Roach Infestation: The Tenants experienced ongoi ng and
serious difficulty with extrene | evels of cockroaches in their
rental units.

Rodent Infestation: The Tenants experienced extreme |evels
of mce and rats in their homes. The rat problemstarted as to
sonme of the Tenants only in early 1999 (although mce were a
problemthe entire claimperiod), but sone of the Tenants
experienced a rat problemstarting earlier.

Common Areas: The front door to the building had no | ock for
all or nost of the claimperiod. There was trash in the common
areas. The basenent common area door had no | ock. The basenent
common area was always filthy. Strangers entered the buil ding
and ganbl ed, urinated, drank alcohol, and used illegal drugs in
t he basenent, |eaving broken beer bottles on the floors. The
basenent was infested with rodents, soiled with human and rodent
excrenent, and there was profane graffiti on the wall. There was
trash in and around the building, and trash was not picked up
regularly. Any attenpts by M. Stancil to address these probl ens
did not fix the problens in a |lasting way.

C.

The court now turns to the damages suffered by each tenant.
In so doing, the court addresses each tenant's additional
probl ens experienced during the claimperiod, but will on

occasion, by way of illustration, note as well the inpact on the

10



tenant of the common probl ens di scussed above. Unl ess otherw se
noted, Stancil was on notice of all problens but failed to
correct themor nade only inadequate or tenmporary repairs. None
of the problens were caused by the Tenants thensel ves.

The court fixes damages bel ow using the foll ow ng approach.
As the court concludes later in this opinion, the Tenants are
entitled to a refund to the extent that the rents paid exceeded
the value to which their apartnents were reduced by virtue of
Stancil's breaches of the warranty of habitability. For the
wi nter nonths of the entire three years of the claimperiod, the
Tenants are entitled to a full refund of rent paid as the
conditions were at a | evel of such degradation that the
apartnents were rendered dens of severe human mi sery. The val ue
of the habitable conditions of which they were deprived easily
exceeds the rents that would otherwi se be owed for those nonths.
During the warnmer nonths, the Tenants suffered | esser problens,
but still suffered substantial m sery, and only a snmall val ue can
be attributed to the apartnments. Finally, the conditions
wor sened over tinme. For exanple, at |east some of the tenants
had no rat problens (although they had m ce problens) in the part
of the claimperiod preceding 1999. The court has taken that
into account in fixing damages, with | esser danages awarded for
the earlier versus the latter stages of the claimperiod.

Sonme of the Tenants expended funds in addressing the
problens in their apartnments. The court has taken this into

account in fixing the reasonabl e value of the Tenants' apartnents

11



In the claimperiod, and the Tenants are not entitled to both the
reduction in rent the court grants, which reflects their spending
nmoney to fix problens, and to a refund of the noney spent as
well, as that would result in a double refund. For exanple, if
it costs $300 for a tenant to restore his apartnent to habitable
(or partially habitable) condition, the tenant is entitled to
ei ther reduce his rent paynents by $300 or to a refund of $300,
but not bot h.
1

Arm da Alfaro has been living at Shernman Avenue for 15
years. M. Alfaro’s nonthly rent was initially $400. After the
initiation of her tenancy, Ms. Alfaro was given a |lease listing
the rent anount as $435, but she continued to pay $400 each nonth
t hrough March 2000 and Stancil acquiesced to paynment of that
anount in at least partial recognition that the unit was
substandard. In April 2000, at M. Stancil’s demand, Ms. Alfaro
paid $435. M. Alfaro stopped paying her rent to M. Stanci
after receiving notice that the building would be closed. M.
Alfaro paid a total of $13,635 to M. Stancil in the claim
period. Using $435 as the value of the apartnent in habitable
condition, Ms. Alfaro suffered a $11, 745 reduction in the $15, 660
val ue of her apartnment in habitable condition due to Stancil's
breaches of the warranty of habitability. In other words, she
received only $3,915 in value. She is entitled to a $9, 720
refund of the $13,635 in rents she paid.

12



Defective Snoke Detector: The snpoke detector 1n Ms.
Al faro’s apartnment was | oose, hanging, and did not work. M.
Al faro told M. Stancil about the problem but it was not fixed
until about March or April 2000 when the District was threatening
to close the building.

Bat hr oom Probl ens (rotted flooring; malfunctioning toil et
and faucets; and renoval of tub and toilet): M. Alfaro had many
probl ens in her bathroom Throughout the claimperiod, her
bat ht ub was off bal ance and propped up by pieces of wood because
of the rotted floor, and she was very afraid that the tub m ght
sink. There were holes around the foot of the bathtub. Because
of the holes in the bathroomfloor, Ms. Al faro could see through
to the basenent apartnent beneath her. M. Alfaro was afraid the
bat ht ub woul d sink while she or her children were using it.

Al though Ms. Alfaro told M. Stancil about the probl em nmany
times, he did not make any repairs until 2000, at the tine of the
threatened building closure. At that tinme, M. Stancil put sone
wood in the floor to prevent the bathtub from sinking.

For many years begi nning before 1997 and until sonetine in
2000, Ms. Alfaro’s toilet did not function properly and as a
result backed up. Also, the toilet was not properly installed
and woul d nove. M. Alfaro showed M. Stancil the probl em when
he canme to collect rent. He said that he would cone back the
next day, but he never did. The bathroom faucet |eaked water for

many years.
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At the end of March 2000, after a mscarriage at five or six
nmont hs of pregnancy, Ms. Alfaro returned to her home fromthe
hospital. The next day, a worker cane and renoved the bathtub
and toilet. M. Afaro told the worker that she could not be
wi thout the bathtub and toilet as she had just been rel eased from
the hospital, but he renpved them anyway. M. Alfaro and her
famly were without a tub or toilet for about five days. During
this time, she had to use plastic bags to go to the bat hroom
After five days, a new bathtub was installed, but the same toilet
was returned. New faucets and a repl acenent cabinet for the sink
wer e provi ded.

Heating Problenms: M. Alfaro had many problens with her
heat, including a | ack of heat, throughout the claimperiod. The
radiators in Ms. Alfaro’s apartnent emtted a | arge anount of
snoke and water; as a result, Ms. Alfaro was unable to use the
radiator. The radiator in the bathroomdid not function well and
barely emtted any heat. It was renoved by M. Stancil or one of
hi s workers and never repl aced.

Ms. Al faro purchased warm sheets to help keep her famly
warm and bought two heaters at $40 to $50 each. M. Alfaro told
M. Stancil about the heat problens when he collected rent; he
said “no probleni and “next week,” but never did anything.

Wat er Leaks and Paint and Pl aster Problens: Throughout the
entire claimperiod, there were frequent water |eaks (nore often
when it was cold) comng fromthe apartnent above into M.

Al faro’s hone, including her bedroom her children's bedroom the
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l1Tving room and the Kkitchen.

The water | eaked into the children’s bedroom soaki ng the bed
with water. The ceiling in the children’s bedroom al so fel
apart. Although repairs were made to the ceiling, the repairs
did not last. This occurred on many occasions. There were also
water |eaks in the living roomand Ms. Alfaro had to place a pot
under the leaks. At one tine, the living roomceiling | eaked so
much water that it damaged the television. The kitchen ceiling
al so | eaked and the ceiling collapsed frequently.

Ms. Alfaro called M. Stancil several tinmes about the |eaks;
he cane to the apartnent but never repaired the | eaks. M.
Stancil sonetines canme and “hal f-fixed” the ceiling with plywood;
however, in each of those instances the ceiling got wet and fel
again within three to four days.

During the claimperiod, the plaster throughout Ms. Alfaro' s
apartnent was cracked, split, and crunbling; the paint was
cracked, peeling, and damaged. M. Alfaro showed M. Stancil the
probl em when he cane to her apartnent, but he would wave his hand
as if to say, who would listen to you, as if he were fed up with
listening to her. No repairs were made until around the tinme of
t he buil di ng condemati on proceedi ngs.

Throughout the claimperiod, Ms. Alfaro’s walls and ceilings
were danp. M. Alfaro’s closet was al so danp and sone of her
cl ot hes were ruined because of the danpness.

Lack of Hot Water: Ms. Alfaro’ s apartnent |acked hot water

during the claimperiod, nostly when the weather was cold. M.
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Alfaro told M. Stancil about the problem but he never paid any
attention. As a result of not having hot water, Ms. Alfaro had
to get up very early and heat water to bathe herself and the
children. It took about two hours to heat water for bathing
hersel f and her children.

Rodent Infestation: M. Alfaro had a rodent infestation, of
both m ce and rats, throughout the claimperiod. Sone of the
rats were very large and Ms. Alfaro was afraid of being bitten.
Ms. Alfaro saw the rodents in her apartnent. The rodents al so
ate clothes and food in the apartnment. M. Alfaro had to store
her food in containers with covers to prevent the rodents from
eating it. The rodents ate through a suitcase in Ms. Alfaro’s
cl oset and destroyed the clothes init. On one occasion, a
rodent grabbed Ms. Alfaro’s finger while she was sl eeping. M.
Al faro told M. Stancil about the problem but the infestation
per si st ed.

Ms. Alfaro tried to conbat the rodent infestation herself by

buyi ng sticky traps. The traps cost about $2.00 or $3.00 and M.
Al faro purchased the traps about every two weeks. M. Alfaro
al so purchased big traps. One day, on or about 1999, Ms. Alfaro
caught seven rodents.
The rodents entered Ms. Alfaro’s apartnent through holes in her
bat hroom and around the radiators. M. Alfaro showed M. Stanci
t he hol es and he said he woul d send soneone to fix themthe next
day, but he failed to do so until about 2000.

Roach | nfestation: Ms. Alfaro had a roach infestation in

16



her apartnment throughout the claimperiod. M. Afaro stated
that there were nore roaches than she could count. She told M.
Stancil| about the problem but the infestation persisted.

Ms. Al faro purchased poison to conbat the roaches. Each box
of poi son cost about $8.00 and Ms. Al faro purchased about one box
per month. M. Alfaro felt badly about having the infestation in
her hone.

Fl oors in Poor Condition: During the claimperiod, M.
Alfaro’'s floors were in poor condition. Her kitchen floor was
destroyed and the tile was peeling off. Her bathroomfloor was
rotted. Ms. Alfaro’'s living room and bedroom floors were old and
when she wal ked across them she felt like the floor was sinking.
She sonetines got splinters fromthe floors. M. Alfaro showed
M. Stancil the problens, but he did not fix them |In 2000, he
fi xed the bat hroom and kitchen floors, but he never nade repairs
to the living roomor bedroomfl oors.

Broken W ndows: Throughout the claimperiod, Ms. Alfaro’s
wi ndows were broken and mal functioned. The wi ndow franmes in M.
Al faro’s bat hroom and bedroom were rotten. The bedroom w ndow
was al so cracked. The living roomw ndow had broken w ndowpanes.
Ms. Alfaro put tape on the broken parts of the glass to prevent
cold air fromentering the apartnent. M. Afaro told M.

Stanci| about the problem and he sent soneone to glue the broken
wi ndows. The bat hroom wi ndow was never fixed, it was just
pai nt ed.

Mal functioni ng Stove: Throughout the clai mperiod, M.
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Alfaro’'s stove nal functioned. M. Alfaro’s stove snelled of gas
and it did not turn on by itself. In order to turn the stove on,
Ms. Alfaro had to light it with a match. There were m ce nests
i nside the oven and the oven stank terribly. Wen Ms. Alfaro
opened the oven, mce would run. The oven racks were al so off
bal ance. Ms. Alfaro told M. Stancil that her stove did not
work. He did not replace it until 2000.

Mal functioning Refrigerator: During the claimperiod, M.
Al faro's refrigerator mal functioned. The problem was not nerely
a need to defrost the refrigerator and Stancil never clai nmed that
defrosting was all that was needed. The refrigerator did not
keep food cold and it caused mlk to spoil. Wen Ms. Alfaro took
food out of the refrigerator, it was warm M. Alfaro conpl ai ned
to M. Stancil. WM. Alfaro purchased a refrigerator during the
claimperiod, but it broke after a couple of nonths. M. Alfaro
again conplained to M. Stancil about her refrigerator, and told
hi mthat she could not keep wasting food. M. Stancil did not
provi de a replacenent refrigerator until 2000. The repl acenent
refrigerator was left outside Ms. Alfaro’s apartnment, was dirty,
and Ms. Alfaro had to clean it with bl each

Mal functioning Kitchen Light: During the claimperiod, M.
Al faro’s kitchen light did not work for about one to two years.
Ms. Alfaro told M. Stancil, and he provided a replacenment |ight,
which only |l asted for about a nonth before burning out.

Mal functioning Electrical Qutlets: During the claimperiod,

the electrical outlets in Ms. Alfaro’s living roomand bedroom
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mal functioned. In the living room both outlets were | oose and
one of the outlets did not work. Also, one of the outlets
emtted sparks when itens were plugged into it. 1In the bedroom
one of the outlets was |oose and did not work. M. Alfaro showed
M. Stancil the problens but they were never fixed.

Br oken Mai | box: Throughout the claimperiod, Ms. Alfaro’s
mai | box was not properly secured. The mail box was open on one
si de and anyone could reach in and take Ms. Alfaro’s mail out.
Her mail also fell on the ground. M. Alfaro told M. Stanci
about the problem but he did not nake repairs until 2000, when
he repl aced sone nail boxes. Even then, Ms. Alfaro’s |ock did not
wor k and she had to purchase her own | ock.

Broken Front Door Lock: Throughout the clai mperiod, the
lock to Ms. Alfaro’s front door did not work. The section of the
doorframe where the | ock bel onged was rotten. M. Alfaro told
M. Stancil about the problem but he told her to wait. M.

Al faro purchased about two | ocks during the claimperiod. The
| ocks cost about $15.00 each.
2.

Bl anca Aviles lived at Sherman Avenue during the claim
period from Cctober 1999 through April 2000. Her nonthly rent
was $435.00. During the claimperiod, Ms. Aviles paid a total of
$3,210 in rent and security deposit to M. Stancil, reflecting
$3,045 in rent paid from Qctober 1999 through April 2000 plus a
$165 security deposit. Using $435.00 as the value of the

apartnent in habitable condition, Blanca Aviles suffered a
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conplete reduction in the value of her apartnent due to Stancil's
breaches of the warranty of habitability given the harmthis
caused her. She is entitled to a full refund of the $3,210 in
paynents she made.

Broken Door Lock: After Blanca Aviles noved into the
prem ses, the apartnent door |ock was not secure. She reported
this to M. Stancil in Decenber 1999. Although Stancil attenpted
repairs, the doorway was never rendered secure. For exanple, one
repair fixed the rotted door franme, but not the lock. 1In
February or March of 2000, Ms. Aviles was robbed.® She replaced
the I ock on her own three tines, at a cost of $20.00 each tinme.

Falling Ceilings: The ceiling in Ms. Aviles’ bedroom fel
in during Novenber 1999 due to water |eaks that came through the
ceiling when the tenants above turned on their heat. The falling
ceiling problemal so existed in the living room kitchen, and
bat hroom Al though Stancil belatedly fixed the problemwth
respect to the living roomceiling, which ceased | eaking, the
probl em persi sted el sewhere.

Radi ator Leak and Rotted Floors in Bathroom As early as
Novenber 1999, water cane out of the bathroomradi ator when M.

Aviles turned on the valve. The floor was rotted under the

> She was al so robbed at a second point after the claim
period, but the court does not assess danages based on that
second robbery. In one of the two robberies, she | ost sound
equi pnment worth $800.00, a microwave worth $500.00, and jewelry
totaling over $6,000.00 (four rings, three chains, three pairs of
earrings, bracelets, two watches, and three anklets). The court
need not resolve which robbery it was because a full abatenent of
rent is warranted even if the robbery occurred outside the claim
period and those thefts are not taken into account.
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bat ht ub, and the bathtub was not affixed to the floor. Wen she
wal ked on the floor, Ms. Aviles felt like the floor was going to
fall through to the basenment. M. Stancil fixed the radiator
val ve, but it took hima few days to do so. M. Stancil never
fixed the bathroomfloor. The bedroomfloor was also rotted from
wat er damage and had holes fromrats and rodents.
Danmaged Wall s: The bedroom living room and bathroomwalls
of Ms. Aviles’ apartment were exposed to and danaged by wat er
| eaks emanating fromthe rotted wi ndow franmes and fromthe
upstairs apartnent. The bedroom wi ndow franmes rotted due to
wat er damage. M. Stancil did not attenpt to repair the walls
until March or April of 2000. Ms. Aviles spent $500. 00 on paint
and materials and on hiring a painter, Israel, to repair the
damage (including plastering). She spent $2,000.00 repl acing
wat er - damaged rugs and car pet.
Roaches and Rodents: Roach and rodent infestations were a
problemin Ms. Aviles apartnent throughout the claimperiod.
M. Stancil did nothing to address the problem M. Aviles spent
$6.00 per glue trap for the rats, and set themout daily.
Roaches were in Ms. Aviles’ dishes and drawers “all the tine.”
Broken Refrigerator and Oven: The refrigerator in M.
Avil es’ apartnent did not function properly during the claim
period. Food and m |k spoiled in the refrigerator because it was
not sufficiently cool. M. Stancil never fixed the problem M.
Aviles’ oven did not function properly during the claimperiod.

M. Stancil never fixed the problem
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Lack of Hot Water: Throughout the part of the claimperiod
that Ms. Aviles resided at Sherman Avenue, there was a | ack of
hot water during the norning hours when she would have liked to
bat he while getting ready for work. She had no hot water at al
in the winter nonths. Wen the Tenants conpl ai ned about the |ack
of hot water, which was at |east nonthly when M. Stanci
collected rent, M. Stancil would turn the water off conpletely.

Ms. Aviles noved fromthe apartnent in or around January of
2001, after she became pregnant and did not want to live with the
poor conditions of the apartnment, particularly the rotted
bat hroom fl oor, |ack of hot water, and peeling paint on the

wal | s.

3.

Rubi dia Aviles has been living at Sherman Avenue for 18
years. From 1997 to 2000, Ms. Aviles’ nonthly rent was $392. 00.
Ms. Aviles paid her rent in full fromJuly 1997 through Apri
2000, paying a total of $12,936 in rent to M. Stancil. Using
$392 as the value of the apartnent in habitable condition, M.
Avil es suffered a $10,584 reduction in the $14,112 val ue of her
apartnent in habitable condition due to Stancil's breaches of the
warranty of habitability. |In other words, she received only
$3,528 in value. She is entitled to a $9, 408 refund of the
$12,936 in rents she paid.

No Snoke Detector: Rubidia Aviles did not have a snoke

detector during the claimperiod. M. Aviles told M. Stanci

22



about this problemand he replied, “Ck tonorrow |’ 11 have it
fixed.” Even though M. Stancil knew about the problem a snoke
detector was not provided until about April 2000. Because she
did not have a snmoke detector, Ms. Aviles was afraid that she
woul d be unable to sense it if a fire started.

Lack of Heat: Ms. Aviles only had heat intermttently in the
wi nters nonths during the claimperiod and the heat functioned
very seldom M. Aviles had to turn the stove on to try to heat
her home. Ms. Aviles frequently told M. Stancil that the heat
did not work, but he did not fix the heat.

When the heat was on, the radiators | eaked water. When this
occurred, Ms. Aviles had to turn off the radiators because
ot herwi se they woul d soak the entire carpet.

Lack of Hot Water: Ms. Aviles did not have hot water for
the majority of the days during the winters falling within the
claimperiod. M. Aviles told M. Stancil about the problem In
order to bathe her children and herself, Ms. Aviles had to boi
approximately three pots of water per bath. M. Aviles spent
about two hours per day boiling water.

Wat er Leaks: Throughout the claimperiod, Ms. Aviles had
water |eaks in all of the rooms of her apartnment coming fromthe
apartnents above, the radiators, and the wi ndows when it rained.
Wat er | eaked through the electrical light in her bedroom and onto
her bed. The |eaks resulted in damage to her apartnent,

i ncluding nold and damage to the paint and plaster, causing hol es

in the walls and causing the ceilings to fall. The |eaks
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affected Ms. Aviles personally. She had to use an unbrella when
she sat on the toilet. Although M. Stancil performed some work
to address the problem the water continued to | eak and wat er
damage such as nold, danage to the paint, and falling plaster,
occurred anew. M. Stancil made sone “half repairs” in 2000.

Ms. Aviles had | oose, peeling, and falling paint and plaster
in her apartment. M. Aviles told M. Stancil about the problens
each time he canme to the apartnent. He nmade sone repairs in
2000, but they were not proper repairs. He nmade the repairs as a
result of an inspector telling himhe had to nmake repairs. The
probl em areas were plastered up, but approxinmately two days |ater
the water would | eak again, causing the problenms to recur. The
wal ls and ceilings in Ms. Aviles’ hone were danp because of the
rain and because of the | eaking pipes with holes.

Cockroaches: Ms. Aviles had a cockroach infestation in her
apartnent throughout the claimperiod. M. Aviles estimated that
she saw about 100 roaches per week, with many com ng out at
night. M. Aviles told M. Stancil about the problem and he
stated that he would spray, but he never did. M. Aviles bought
poi son to spray for roaches. Every nonth she spent about $7 on
t he poi son.

Rodents: Ms. Aviles had a rodent infestation, including
mce and rats, in her home. The rodents canme in through the
heati ng system and al so through the sink, the radiators, the
bat hr oom door, and through holes they nade in the floor, sink,

bat hroom wal | s, and under the tub. Ms. Aviles had to take
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speci al precautions wth her food, such as keeping it In a drawer
or the refrigerator, to keep it fromthe rodents.

Ms. Aviles showed M. Stancil the rat holes and he said “ok,
tomorrow,” but did not fix them M. Aviles purchased cenent at
Hone Depot to patch the holes. M. Aviles also purchased traps.
A bag of 2 traps cost about $3.00, and Ms. Aviles placed traps in
each of the roonms, including the living room kitchen, bathroom
and bedroom Ms. Aviles caught many rodents in the traps and
coul d not even begin to count the nunber.

Ms. Aviles felt frustrated living with rodents because they
ate her food, chewed her clothes, urinated on everything, and
cause her apartnment to snell bad. |In 2000, soneone sprayed and
set traps for the rodents, but never returned.

Ms. Aviles had hol es throughout her apartnent during the
claimperiod. 1In the children’s bedroom there was a | arge hole
inthe wall. 1In the kitchen, there was a nouse hole in the
cabi net under the sink. There was also a nouse hole in the
bat hroomwal|l. Rodents entered the apartnent through the hol es.
The hol es existed from 1997 to 2000. Ms. Aviles told M. Stanci
about the holes and he stated that he would have them fixed, but
he did not do so until 2000.

The kitchen floor was broken, dirty and rodents entered
where the heater had previously been. The floor worsened during
the claimperiod. Although M. Stancil replaced the floor in
2000, the replacenent tiles soon canme unglued | eaving the wood

uncover ed.
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Fl ooring Problens: The tile on Ms. Aviles’ bathroomfl oor
was broken and | oose. The floor was in poor condition in 1997
and had worsened by 1999.

Backed-up Plunbing: M. Aviles suffered plunbing problens
in 1999--her sink and toil et backed up. The toilet overfl owed
wi th sewage, which also went into the bathtub. M. Aviles was
unable to fix the problemherself and she told M. Stancil and
his son. M. Stancil came to see the problemand | eft, saying he
woul d send soneone to fix it. The problemlasted for about a
month and it snelled very bad. During this time, M. Aviles
could not use the toilet, tub, or sink and had to use her
nei ghbor’s bathroomfacilities. M. Aviles felt desperate as a
result of her problens with the bathroom

O her Toilet Problens: M. Aviles had further problens in
her bathroom Her toilet was | oose and inproperly secured. The
toilet noved fromside to side and water, both clean and dirty,
cane out when the toilet was flushed.

O her Plunmbing Problens: M. Aviles’ bathtub faucet |eaked
t hroughout the claimperiod. M. Aviles’ bathroom sink was al so
cl ogged.

Ms. Aviles conplained to M. Stancil about her bathroom and
al t hough he replied “ok, tonorrow,” he never nade the repairs.

Deficient Wndows: Ms. Aviles’ w ndows were broken and
mal functioned. In her living room throughout the claimperiod,
t he wi ndowpanes were broken and cracked. The wi ndows did not

have | ocks or screens. Wen Ms. Aviles told M. Stancil about
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the problem he would Iift the curtain, |ook at the w ndow, and
say “ok, tonmorrow,” however, the w ndows were not replaced unti
about April 2000.

Kitchen Appliances: M. Aviles’ refrigerator did not work
for several nonths during the latter part of 1997 and until
replaced in 1998. Her oven did not |ight.

El ectrical Problenms: M. Aviles had electrical problens in
her apartnent. There was a |oose light bulb hanging fromthe
ceiling. Also, one of the outlets in the living roomdid not
work. One outlet in the living roomwas not affixed to the wall
and was hangi ng t hroughout the claimperiod. The wires in one
outl et were exposed and woul d cause a shock if touched. These
probl ens were never fixed. There were no working outlets in the
bedr oom t hr oughout the claimperiod and Ms. Aviles had to use an
extension cord fromthe kitchen to the bedroom

Broken Mailbox: M. Aviles’ mailbox |ock did not work. She
purchased a new one in 1997 for $4.00. M. Stancil replaced the
| ock in 2000, but charged $1.00 for the repl acenent.

Broken Door Lock: Ms. Aviles’ main door |ock was falling
out of the door in or about 1999. She told M. Stancil and he
said he would fix it, but he did not. M. Aviles purchased a
I ock for $20.00.

M ssing Laundry Facilities: Wen M. Aviles first cane to
the building, there were laundry facilities. The |aundry
facilities were not available during the claimperiod.

Basenent: M. Aviles had to go to the basenment to access
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the circuit breaker. The basenent door was not secure. People
went to the basenent to snoke and drink. M. Aviles once saw
sonmeone shooting up in the basement. Further, there was human
and rodent excrement in the basement. M. Aviles did not allow
her children to go to the basenent.

4.

Manuel Bonilla has |ived at Sherman Avenue Apartnent #300
from 1990 through the present. His nonthly rent was $415.00 from
1997 to 2000. During the claimperiod, M. Bonilla paid a total
of $14,110.00 in rent to M. Stancil, reflecting rent paid from
July 1997 through March 2000. Using $415 as the value of the
apartnment in habitable condition, Bonilla suffered a $11, 205
reduction in the $14,940 value of his apartnment in habitable
condition due to Stancil's breaches of the warranty of
habitability. |In other words, he received only $3,735 in val ue.
He is entitled to a $10,375 refund of the $14,110 in rents he
pai d.

The follow ng conditions existed in Manuel Bonilla’s
apartnment. M. Bonilla resided in his apartnment at Shernman
Avenue for the claimperiod with his wife and children.

Broken Lock: The lock to the entrance door of the apartnent
did not function properly in 1997. M. Bonilla installed a | ock
himsel f in 1998 and paid $26.00 to do so.

Broken Wndows: M. Bonilla s bedroom w ndows were broken
t hroughout the claimperiod. The upper right w ndow has still

not been fixed. M. Bonilla and his wife had to sleep in the
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sane roomas their children due to the w ndow probl ens.

Recurring Problems with Walls: Throughout the claimperiod,
the paint on M. Bonilla s and his children’s bedroomwalls was
peeling off and danpened. M. Stancil was informed of the
peel i ng paint problem but never made repairs. Utinmately, M.
Bonilla, who works in construction, made the repairs hinself.

Every year during the claimperiod M. Bonilla painted the
apartnent walls, and had to repaint each year because the paint
repeat edl y peel ed.

Flooring: M. Bonilla replaced the bathroomfloor two
separate times during the claimperiod (and again in 2001)
because water danmaged the initial and replacenent fl oors. M.
Bonilla spent $300.00 in materials each of the three tinmes he
repl aced the bathroomfloor. He worked for five hours on the
fl oor replacenment each time in 1999 and 2000. Hi s pay rate at
those tines was $10. 00 and $11. 00 per hour respectively.

M. Bonilla had to replace the kitchen floor hinmself in 1999
after the floor cracked due to the |eaking pipes underneath.

Rats entered through the cracks. M. Bonilla spent $200.00 on
materials to replace the kitchen floor, and spent thirteen hours
of his own tinme replacing the floor. H's custonmary pay rate at
that tine was $8.50 per hour [$110.50].

Pl umbi ng Problens: During the claimperiod, M. Bonilla had
to place a bucket underneath the bathtub faucet, which |eaked.
The toilet in M. Bonilla s apartnment was not properly affixed to

the bathroomfloor. Water | eaked onto the floor fromthe toil et
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when the toilet was flushed. M. Bonilla fixed the toilet In
Novenber 1997 for approxi mately $140.00. M. Bonilla also
changed the bathroomsink in 1997 after the water ran all day and
t he sink becane yell ow

Holes in the Floor: There were holes in the floor
t hroughout the apartnent, including near the radiators. M.
Boni Il a spent $250.00 covering up the holes. M. Stancil |earned
of, but did not repair, the problem

Rodents: There was a “veritable stormof rats” in M.
Bonilla s apartnent. M. Stancil knew about the problembut did
not address it. M. Bonilla s children tripped over the rats
several tinmes and becanme scared.

Lack of Hot Water: During the tine period of 1997 through
the present, there was no hot water in the apartnent when the
weat her was cold. M. Bonilla and his famly had to boil water
in pans in order to bathe. M. Stancil knew about the |ack of
hot water from 1997 onward, but did not fix the problem M.
Stancil would al ways say that he would fix the problem
“tonorrow.”

M. Bonilla never received a rent reduction or other paynent
fromM. Stancil for repairs he nade in his apartnent.

During the claimperiod, the snoke detector in the apartnent did
not function properly.

Lack of Heat: During the claimperiod, there was not
adequate heat in the apartnment. 1In 1997 or 1998, M. Bonilla

pur chased three space heaters - one for each room- at a cost of
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$40 each. In 1999, he bought an additional space heater (again
for $40) when one of the previously purchased space heaters
ceased to work properly. M. Bonilla s son Kevin got sick in
1998 due to the | ack of heat.

5.

Mar sha Browne has |ived at Shernman Avenue for 33 years. M.
Browne’s rent from 1997 to 2000 was $271. 67 per nonth. In
February 2000, Ms. Browne began paying her rent to the
Association. During the claimperiod, Ms. Browne paid a total of
$8,693.44 to M. Stancil, representing 32 nmonths of rent. M.
Browne also paid |ate fees of $35.00 per nonth for 30 of the
nonths at issue, for a total of $1,050.00 in late fees paid. M.
Browne withheld her rent in order to get repairs and then paid
her rent in full plus late fees.

Usi ng $271.67 per nonth as the value of the apartnent in
habi t abl e condition, Ms. Browne suffered a $7,335 reduction in
the claimperiod s $9,780.12 habitabl e-condition-val ue of her
apartnent due to Stancil's breaches of the warranty of
habitability. |In other words, she received only $2,445.12 in
value, and is entitled to a refund of $6,248.32 of the $8, 693. 44
inrents paid. Mreover, because she was receiving substantially
| ess than full value, she is entitled as well to a full refund of
the $1,050 in |late fees she paid. Accordingly, she is entitled
to a refund of $7,298. 32.

The foll ow ng conditions existed in Marsha Browne’s

apart ment .
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Lack of Hot Water: Ms. Browne was w thout hot water the
vast majority of the time during the winters falling within the
claimperiod. Although M. Stancil sonetinmes repaired the hot
water, waiting about a week after |earning of the problem before
making the repairs, the repairs did not last and the | ack of hot
water recurred. As a result of having no hot water, M. Browne
had to boil water to bathe and to wash dishes. M. Browne felt
as if she spent all day boiling water.

Rodents: Ms. Browne had mice in her apartnent throughout
the claimperiod. M. Browne saw the mce and evidence of the
i nfestation, including dead m ce, nouse droppings, and chewed up
food containers in her kitchen and bathroom M. Browne saw m ce
every day.

Ms. Browne saw rats in her apartnment beginning in 1999.
After her initial sighting, Ms. Browne saw rats every day.

Ms. Browne called M. Stancil about the rodent infestation. In
1999, M. Stancil sent an extermi nator once and it did not fix
the problem M. Browne purchased traps and poi son and cl eaned
wi th anmoni a and bleach to fight the rodents. M. Browne
purchased traps about two to three tinmes per week. The traps
cost about $1.00 each. Ms. Browne purchased poi son about two
times per nonth and the poison cost a couple of dollars.

Cockroaches: Ms. Browne had a roach infestation in her
apartnent throughout the claimperiod. M. Brown saw the roaches
every day. M. Browne purchased roach spray and kept the can by

her bed at night. M. Stancil sprayed for roaches about one or
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two tines only and it did not fix the problem

Holes in the Floor: M. Brown had a big hol e under her
bat ht ub and under her kitchen sink. M. Browne al so had hol es
under the radiators in her kitchen and bedroom Rodents entered
her apartnent through the holes. M. Browne conplained to M.
Stancil about the rodents which entered the apartnent through the
hol es, but he did not fix the problem He sent soneone to fix
t he hol e under the bathtub, but the hole persisted.

More Than One Week of Flooding in Bathroom M. Browne’s
toilet, bathtub, and sink were all |eaking for nore than a week,
the tine it took Stancil to send sonmeone to fix the problem The
tenants beneath Ms. Browne, in apartnents #101 and #201,
conpl ai ned about the water |eaks. M. Browne nopped up the water
at | east a couple of tines per day.

Leaki ng Radi ators: Throughout the cold tinmes in the claim
period, Ms. Browne’s radiators in her bedroom 1living room
bat hroom and kitchen | eaked water. M. Browne told M. Stanci
about the | eaking radiators and he sent soneone to nake repairs
no sooner than a week after her conplaints. After work was done,
the | eaks stopped tenporarily but recurred. M. Browne kept a
bucket under her bedroomradiator to catch the | eaking water.

The radi ators | eaked water for about 70% of the winter. The

| eaki ng radi ators caused damage to Ms. Browne' s apartnent, and
affected the tenants beneath Ms. Browne.

The paint and plaster in Ms. Browne' s apartnent were damaged.

The plaster behind the radiator in the kitchen was cracked --
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there was a long crack along the wall. In the kitchen, the paint
was chi pping and peeling. 1In the living room the paint was
peeling and cracking by the radiator. M. Brown painted her
apartnent in Decenber 1999 because the paint was dirty. M.
Brown asked M. Stancil to plaster the apartnent because of the
cracks, but he told her he would not do so. M. Browne purchased
about two gallons of paint per roomand the paint cost about
$10.99 to $15.99 per gallon. M. Browne al so purchased about
four roll brushes, three | arge paintbrushes, and a coupl e of
smal | brushes. It took Ms. Brown about two nonths to paint the
apart ment .

Mal f uncti oni ng Bat hroom Faucet: M. Browne’s bat hr oom hot
wat er faucet noved when she turned it on and off. Also, the hot
wat er faucet did not turn off all the way and continued to run.
Ms. Browne conplained to M. Stancil. Although he sent soneone
to fix the problem it recurred.

Danaged Bathroom Tiles: In Ms. Browne's bathroom the tile
around the toilet was damaged. M. Brown conpl ai ned about the
floor to M. Stancil, but he did not send anyone to fix it until
after the crimnal case, around 2001 or 2002. The tile around
Ms. Browne’s radi ator was al so danaged.

Mal functioning Stove: M. Browne’s stove mal functioned in
about 1997 or 1998 and Ms. Browne could not turn down the stove
in the sunmer. M. Browne called the gas conpany and they turned
the gas off and condemmed the stove. M. Browne conplained to

M. Stancil, but it took himalnobst a nonth to provi de anot her
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st ove.

Mal functioning Refrigerator: M. Browne' s refrigerator
mal functioned. The light bulb inside the refrigerator burned out
and had | oose wires hanging. The freezer conpartnent was | oose
and falling due to | oose brackets. M. Browne inforned M.
Stancil of the problem and he eventual |y provi ded anot her
refrigerator.

Cracked Kitchen Cabinet 3 ass: M. Browne' s kitchen cabi net
gl ass was cracked. She also had problens with her w ndows, but
did not specifically tell Stancil about those problens, which
were fixed in April 2000.

El ectrical Problenms: M. Browne had problens with her
electricity. Her kitchen outlet burned out. M. Stanci
eventual |y sent someone to fix it, but in doing so the worker
chi pped holes in the wall and the hol es were never fixed.

Also, the light in Ms. Browne' s bedroom woul d cause an el ectri cal
shortage if she turned it on, and she would have to go to the
basement (which was in awful condition) to flip the circuit
breaker. M. Browne told M. Stancil about this problem but he
did not make any repairs until after the conclusion of his

crim nal case.

Sticking Door: Ms. Browne's apartnent door was difficult to
open (especially during the sumrer) and her children could not
open it at all. M. Stancil's attenpts to fix the problem were
unsati sfactory, and he did not fix the problemconpletely until

after the conclusion of his crimnal case.
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Laundry Facilities: The basenent had contal ned | aundry
facilities when Ms. Browne originally noved into the buil ding,
but those facilities were not available during the claimperiod.

Ms. Browne felt frustrated and depressed |living at Shernman
Avenue. She felt |ike she was going to have a nervous breakdown.
In her bathroom M. Browne could see the ceiling of the
apartnent beneath her and she was afraid the bat hroom m ght
col | apse.

6.

Fi del Mal donado |ived at Sherman Avenue during the claim
period from June 1999 through February 2000. H's nonthly rent
was $435.00. During the claimperiod, M. Ml donado paid a total
of $3,915.00 in rent to M. Stancil, reflecting rent paid from
June 1999 through February 2000. Using $435 per nonth as the
val ue of the apartnment in habitable condition, M. WMl donado
suffered a $3,615 reduction in the $3,915 val ue of his apartnent
in habitable condition due to Stancil's breaches of the warranty
of habitability. In other words, he received only $300 in val ue.
He is entitled to a $3,615 refund of the $3,915 in rents he paid.

During the claimperiod, June 1999 through February 2000,
M. Mal donado resided at Sherman Avenue, apartnent 200 with his
wife and three small children (eight, seven and six years of age
at the time of trial). He suffered the follow ng conditions
during the cl ai mperiod.

Door Problems: Wthin a few nonths after M. Ml donado noved

into the apartnent, his front door broke, and the bedroom doors
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did not close properly. M. Stancil eventually sent soneone to
fix the front door to the apartnent, but the repair did not |ast
because the area where the bolt bel onged was not repaired.

Leaki ng Water: Fromthe begi nning of his occupancy, water
| eaked from above when the occupants in the apartnent above
flushed their toilet. |In addition, the radiators in M.

Mal donado’ s and his children’s bedroons | eaked water starting in
Novenber 1999. The ceiling in the children’s bedroomfell.
Simlarly, plaster fell in the kitchen and the bathroom (wth
plaster falling into the bathtub). Stancil never fixed the

probl em plaster kept falling fromthe walls alnost the entire
tinme. M. Ml donado spent $200.00 on replacenment carpet. Dirt
and water fell fromthe hole in the ceiling onto the children's
toys and ot her personal belongings. Stancil’s only efforts to
fix the water | eakage problemwas to place drywall on the damaged
areas but not to stop the |eaking.

Rodents: Throughout his residency during the claimperiod,
there were hol es throughout M. Ml donado’s apartnment floors - in
the corners of the floors of the two bedroons, in the kitchen,
and throughout the apartnent near the radiators. The hol es got
bi gger with the water danmage. Mce and rats entered the
apartnent through the holes in the floors. M. Ml donado was
bitten on the toe by a rat and visited a clinic out of fear he
m ght contract rabies fromthe bite. He and his children

wi tnessed the rats at | east every two days, usually at night.
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Cockroaches: Cockroaches were visible al nost every night In
M . Mal donado’ s apartnent during the claimperiod, and there were
al ways roaches in the kitchen. He spent $1.00 to $2.00 on each
can of roach spray.

W ndows: None of the windows in M. Ml donado’ s apartnment
had screens. The frames of the wi ndows were broken for several
nmont hs: attenpted repairs did not hold.

Heat: For nost of the claimperiod, M. Ml donado’s
apartnent | acked consi stent heat.

Hot Water: For nost of the claimperiod, M. Ml donado’s
apartnent | acked consistent hot water. He, his wife, and his
children had to boil pans of hot water on the stove in order to
bat he.

Danaged Floor: M. Stancil did not fix the water-damaged
bat hroom fl oor in M. Ml donado’ s apart nent.

Mal functioning Electric Sockets: Several electric outlets in
M. Mal donado’ s apartnent did not function.

7.

Maria Martinez lived in apartnent nunber 101 (a basenent
apartnent) at Sherman Avenue from approxi mately 1994 through the
cl ai m period ending in June 2000, and noved to apartnent nunber
202 in 2003. Her nonthly rent was $400.00. During the claim
period, Ms. Martinez paid a total of $13,600.00 in rent to
Stancil, reflecting rent paid fromJune 1997 through April 2000.
Ms. Martinez resided in her apartnent with her two daughters,

fourteen and fifteen years of age at the tine of trial, and,
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during at |east part of the clalmperiod, wth Eduardo Ml donado.
Ms. Martinez alone signed a | ease agreenent with M. Stancil for
t he apartnent at Shernman Avenue #101. Eduardo Ml donado’ s nane
was not on the | ease agreenent, and he was never treated as the

| essee. Ms. Martinez is thus entitled to nmake any recoveries
based on a breach of the warranty of habitability.?®

Usi ng $400 per nmonth as the value of the apartnment in
habi t abl e condition, Ms. Martinez suffered a $10,800 reduction in
t he $14, 400 val ue of her apartnent in habitable condition due to
Stancil's breaches of the warranty of habitability. |In other
wor ds, she received only $3,600 in value. She is entitled to a
$10, 000 refund of the $13,600 in rents she paid.

Rodents: Throughout the claimperiod, Ms. Martinez's
apartnent was infested with mce and rats, which she saw on the
prem ses daily. M. Mrtinez tripped over rats as she went to
bed. In 2000 a rat bit Ms. Martinez on the hand while she was
sl eepi ng, and she awoke to find bl ood dripping down her hand.
Throughout the claimperiod, rats ate Ms. Martinez’ s cl ot hing,

any itens made of plastic, and her bathroom soap. The rats

® Eduardo Mal donado pai d $200.00 of the nonthly rent on
occasion. Stancil asserts that this should result in an
abaterment of Ms. Martinez's claimof $13,600.00. Because the
| ease was Ms. Martinez's, she bore the |legal responsibility for
meki ng | ease paynents, was sued by Stancil as having such
responsibility, and had standing to sue for violations of
Stancil's obligations as |essor to her. Her source of making
rent paynents is of no relevance. Stancil may not escape his
responsibilities as a landlord by invoking a subtenant
relationship (if such existed between Ms. Martinez and Eduardo
Mal donado) that is not his to invoke.
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urinated in her clothing drawer. Her children tripped over the
rats frequently. Three |arge bags of clothing were ruined as a
result of the rats. Rats entered and ate food from Ms.
Martinez’'s refrigerator. On one occasion, in 1999, while she was
sl eepi ng, baby mice and dust fell down on Ms. Martinez s head

t hrough a portion of her bedroomceiling that caved in from water
damage.

Leaki ng Radi ators; Holes; Falling Plaster; Flaking Paint:
During the winter, the radiators throughout Ms. Martinez's
apartnent | eaked water in the two sl eeping roons, the Kkitchen,
and the bathroom Throughout the claimperiod, there were holes
in the wall near the radiators throughout the apartnent. There
were al so holes at the corners of the bedroomwalls and
underneat h the sink throughout the claimperiod.

In 1998, the walls or ceiling in the living roomof the
apartnent caved in. In 1998 or 1999, the whole wall of M.
Martinez’ s bat hroom col | apsed, and it was six nonths to a year
before Stancil finally fixed the problem In 1999, M.
Martinez’s bedroomceiling fell at the corner where she slept.
Stancil took a nonth to repair each fallen ceiling, but the
repairs did not last, with the ceiling falling again once the
heat was turned back on.

The paint on the apartnment walls was peeling throughout the
clai mperiod, a problemthat got progressively worse from 1997
t hrough 2000. At one point in the year 2000, M. Stancil started

to plaster the walls, but he never conpleted the work. Fromthe
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time Ms. Martinez noved In through the year 2000, the apartnent
was never painted.

The bat hroom fl oor was rotted due to water danage throughout
the claimperiod. The floor by the bathtub was conprised of
dirt.

Refrigerator: In 1999, Ms. Martinez's refrigerator did not
wor k because rats ate through the wires. The refrigerator was
not fixed; instead, the wires were taped up, and it took Stanci
six nmonths to fix the problem

Broken Wndow. The kitchen wi ndows were broken during the
clai m period, and were not fixed until 2000.

Hot Water: Throughout the claimperiod, there was only hot
water in Ms. Martinez’'s apartnment fromthe evening into the early
nor ni ng hours.

8.

| sabel Moreno has lived at Sherman Avenue, Apartnent #304,
since sonetine in October 1999, but apparently was not charged
any rent for Cctober 1999, and has lived there since then. His
nonthly rent was $435.00. During the claimperiod, M. Moreno
paid a total of $2,175.00 in rent to M. Stancil, reflecting rent
pai d from Novenber 1999 through March 2000. Using $435 as the
val ue of the apartnment in habitable condition for each of the
nont hs of Novenber 1999 t hrough June 2000, he suffered a $3, 180
reduction in the $3,480 value of his apartnment in habitable
condition due to Stancil's breaches of the warranty of

habitability. |In other words, he received only $300 in val ue.
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He is entitled to a $1,875 refund of the $2,175 in rents he paid.

M. Mreno resided in the apartnent with his wife and two
children, ages sixteen and eight at the time of trial. He
suffered the foll ow ng conditions.

Rodents and Cockroaches: M. Mreno first sawrats in his
apartnment two nights after noving into the apartnment, and saw
themregularly thereafter. He pronptly notified Stancil of the
probl em and Stancil even saw one of the rats which | ooked |ike
“the father of all rats.” The problem neverthel ess persi st ed.

There were many cockroach problens in M. Mreno s apartnent
t hroughout his occupancy during the claimperiod. M. Mreno
first noticed the roach problemthe first week he resided in the
apartnent. Although M. Stancil was notified of the problem as
with the rodent problem he never fixed it. M. Mreno addressed
t he probl em by purchasing rat and cockroach poi son.

Toilet: M. Mreno' s toilet was not properly affixed to the
floor during the claimperiod. It swayed fromside to side
because it was so old that the wax beneath it had worn out. As a
result, he could not sit on the toilet confortably. M. Moreno
notified M. Stancil of the problemwth the toilet but M.
Stancil did not respond. (Eventually, in 2002 or 2003, and
al beit not during the claimperiod but indicative of the
seriousness of the problem M. Mreno had to place plywood on
t he bat hroom fl oor which was rotted fromthe conti nui ng water

damage. )
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Bat htub Drain Stoppage: During the clalimperiod, M. Mreno
paid $60. 00 to have soneone snake the bathtub because the water
fromthe bathtub did not drain properly after M. Stancil's
flubbed efforts to fix it.

Leaki ng Hot Water Pipe: The hot water pipe of M. Mreno's
bat hr oom si nk | eaked t hroughout the claimperiod. M. Stanci
was informed of, but did not fix, the problem

Loose Front Door: The entrance door to M. Mdreno’' s
apartnment was | oose. M. Stancil promised it would be fixed when
M. Mreno noved in, but it was not. M. Mreno had to fix the
probl em hi nsel f, spending $10.00 on a |ock and $4.50 on a slide
bol t .

Peeling Paint: Throughout the claimperiod, the walls
t hroughout M. Mreno’'s apartnment had peeling paint due to
noi sture. M. Stancil was notified of, but did not fix, the
probl em

Holes in the Floor: There were holes in M. Mreno's
kitchen floor, two inches in dianeter and beneath the stove.
There was also a hole in the floor of the children’s bedroom
Rats cane in through the holes in the floor, and when that
occurred, M. Mreno' s children were frightened and ran. M.
Stancil was aware of rats and never adequately addressed the
problem M. Mreno did not specifically address the holes with
M. Stancil because he knew that it would be useless to tell him

Broken Wndows: The rotted wi ndow frane in the bathroom was

never fixed (even though other w ndows were fixed).
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Broken Oven: The oven did not properly heat. M. Stanci
repl aced the oven with a used oven that did not work.

Broken Refrigerator: The refrigerator did not work. M.
Stancil failed to rectify the problemafter notice, so M. Mreno
purchased a new one for $250. 00.

Leaki ng Pi pe Under Sink: M. Mreno needed to place a
bucket under the pipe to the kitchen sink for nore than 15 days
during the claimperiod due to a | eak, which he ultimately fixed
hinmself. He did not report the problemto M. Stancil because
M. Stancil never did anything to address such probl ens.

Lack of Hot Water: M. Mreno had hot water the first nonth
he noved in, but after that he had hot water only at the “crack
of dawn.” After that he had to heat water on the stove to have
hot water.

Lack of Heat: M. Mreno had to use space heaters during
his first winter in the apartnent, the winter of 1999/ 2000,
because heat was available only part of that winter, conpletely
st oppi ng at one point.

Snoke Detector: The apartnent’s snoke detector did not work
because it needed a battery.

Non- Functioning Electrical Qutlets: M. Mreno' s and his
children's bedroom | acked functioning electrical outlets and he
had to run extension cords to those roonms. M. Mreno inforned
M. Stancil but M. Stancil did not fix the problem

9.

Em liana Torrez had |ived at Shernman Avenue for about eight
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years when the claimperiod ended. During the clalimperiod, when
her monthly rent was $250.00, she paid all but three nonths of
rent, and so paid 33 nonths of rent, or a total of $8,250.00, to
M. Stancil. Using $250 per nonth as the value of the apartnent
in habitable condition, she suffered a $6, 750 reduction in the
$9, 000 val ue of her apartnment in habitable condition due to
Stancil's breaches of the warranty of habitability. |In other

wor ds, she received only $2,250 in value. She is entitled to a
$6, 000 refund of the $8,250 in rents she paid.

The followi ng conditions existed in Emliana Torrez’'s
apartnment during the claimperiod.

No Snoke Detector: Ms. Torrez did not have a snoke detector
for nost of the claimperiod. Stancil did not provide a snoke
detector until 2000 even though M. Stancil knew about the
probl em

Fl oor Under Toilet: Ms. Torrez's toilet backed up tw ce.
After the toilet backed up the first tine, sonmetine in 1997, the
carpet around the toilet was renmoved and Ms. Torrez realized
there was a hole around the toilet. She covered the hole with a
board, but it still rocked, making it al nbst unsafe to sit on.

The toil et backed up a second tine in 1999 and the backup
| asted for about a nonth. M. Torrez could not use her toilet or
bat ht ub because of the overfl ow ng excrenent. M. Torrez had to
use a bucket for her “duties,” and al so borrowed her friends’
bat hroons. Ms. Torrez conplained to M. Stancil and, after nuch

i nsi stence, he canme to see the problem However, he did not fix
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the problemuntil about a nonth |ater.

Bat htub: Ms. Torrez’s tub had rust on one side. In
addition, the tub was | oose and was not securely in place. M.
Torrez had to be very careful using the bathtub. Al though M.
Stancil cane to Ms. Torrez's apartnent to collect rent and knew
about the problem he never fixed it.

Bat hroom Sink: M. Torrez’s bat hroom sink faucet |eaked
wat er t hroughout the claimperiod. M. Stancil clained that the
faucet was not properly turned off and he did not fix the problem
during the cl ai mperiod.

Kitchen Sink: M. Torrez' s kitchen sink faucet |eaked
continually until Stancil fixed the problemin the spring of
2000.

Wat er Leaks; Falling Ceiling; Holes in Floor: Ms. Torrez
suffered problenms with her heat during the winters during the
cl ai m period, including malfunctioning and | eaki ng radi ators.
When the heat was on, the radiators | eaked a great deal of water.
She conplained to Stancil that the walls in all her roons were
danp. In her bedroom the danp walls caused the roomto be even
col der than the other roons. She had to wear extra clothes, and
the cold hurt her to the bones.

In the bathroom there was a constant water |eak. The water
| eaks from above caused the bathroomceiling to start falling in.

The water | eaks al so caused the formation of holes in the
kitchen ceiling. M. Stancil’s worker sealed a hole, but the

hol e recurred. Ms. Torrez’s cousin repaired the hole. The
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probl em eventually recurred, and Ms. Torrez’s ceiling fell and
damaged her food, coffee pot, and bl ender.

In 2000, M. Stancil renoved a radiator from her hone and
never replaced it. Wen Stancil renoved the bat hroom radi ator,
he left a large hole where the radi ator had been through which
Ms. Torrez could see bel ow her bat hroom

Rodent and Roach Infestations: In a way typical of the other
Tenants, Ms. Torrez suffered roach and rodent infestations in her
home t hroughout the claimperiod. M. Torrez saw the rodents,

i ncluding both rats and mce, and al so noticed their excrenment in
her apartnent and that they ate her food. M. Torrez inforned
M. Stancil of the problem but he did not fix it. M. Torrez
pur chased traps and poison to conbat the pest infestations. As
Ms. Torrez stated, she felt |ike she was “wagi ng war agai nst
rats/mce,” and that she was “the one who did battle with the
rodents.”

Holes in Walls; Peeling Paint: M. Torrez had holes in her
wal | s and peeling paint throughout her apartnent.

Defective Condition of Floors: The floors in Ms. Torrez's
apartnent were broken throughout the claimperiod. Part of the
floor was raised in the kitchen. Mreover, there were |oose
tiles in her hone. Because the floor was broken, Ms. Torrez had
to exercise caution when wal king in her apartnent.

Defective Wndows: Ms. Torrez’s wi ndows were defective. The
bedr oom wi ndow was broken in 1997 during a fire in the building.

The wi ndows al so nmal functioned in that they did not stay open on
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their owmn, were difficult to open, difficult to | ock, and had no
screens.

Mal functioning Refrigerator: M. Torrez’s refrigerator did
not work from around 1997 to 1998, as rodents had eaten the seal.
Ms. Torrez told M. Stancil about the problem nmany tines and even
wi thhel d her rent several tinmes. After about six to seven nonths
and nmuch insistence, Stancil finally fixed or replaced the
refrigerator.

Def ective Oven-Stove: M. Torrez’'s oven and stove did not
work and | eaked gas. As a result, Ms. Torrez had to open the
ki tchen wi ndow and cl ose the bedroom door to reduce the snell of
gas. Even with these precautions, M. Torrez experienced
headaches. Ms. Torrez advised both M. Stancil and his
mai nt enance worker of the problem however, the oven and stove
were not replaced until after an inspection in 2000.

Locks: Ms. Torrez had to put an extra | ock on her apartnent
door. Although the door |ock worked, the door could still open
because it was | oose and was neither strong nor safe. M.
Torrez’s mail box | ock was broken for a long tinme during the claim
period. M. Torrez conplained to M. Stancil because she was
concerned about the lack of security for her mail.

C.

The court now addresses at greater length (1) whether
Stancil had notice of the housing code violations, (2) his
failure to correct the problens, and (3) the Tenants' not being

t he cause of the violations.
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1.

Stancil cane to the Tenants’ apartnents regularly, in
person, to collect rent. On nmany occasi ons, when he appeared to
collect the rent or when he was in the building, the Tenants
poi nted out problens in their units that required attention. His
response invariably was “tonorrow, tonmorrow,” but for the nost
part “tonorrow’ never came. For exanple, when M. Stancil cane
to collect the nonthly rent from M. Alfaro, he would enter her
apartnment and Ms. Alfaro would show himthe problens. M. Alfaro
al so communi cated problens to M. Stancil by telling his
mai nt enance man or through the help of her daughter, who speaks
English. On occasion, the Tenants would tel ephone Stancil to
request repairs. Marsha Browne called Stancil on several
occasions to report problens in her apartnment. Oher tenants
woul d call with the assistance of soneone who could transl ate
from Spani sh to English. Stancil personally inspected each
tenant’s apartnment at |east three or four tinmes each year.

Bet ween 1997 and 2000, the District of Col unbia Departnent
of Consuner and Regul atory Affairs issued a nunmber of Housing
Violation Notices to Stancil, detailing housing code violations
in particular apartnments or in the common areas. During the
clai mperiod, Stancil, by his own adm ssion, received at |east 25
separate notices, citing a total of nore than 150 housi ng code
vi ol ati ons.

Stancil al so spoke to Rene Marquez, a housing inspector for

the D.C. CGovernnent, about Sherman Avenue on a regul ar basis.
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Bet ween 1997 and 2000, Stancil saw Marquez “constantly,” as nmany
as five tinmes each week. On many of those occasions, Stancil and
Mar quez di scussed housi ng code vi ol ati ons at Sherman Avenue.

Apart from denying recei pt of certain Housing Violation
Notices, Stancil has put forth no evidence to counter the
Tenants’ clainms that they informed himof the problens they were
experiencing in their homes. Accordingly, the Court finds that
the Tenants have net their burden of proving that Stancil had
adequate notice of the conditions at issue.

2.

Despite being on notice of serious, ongoing problens in the
units at Sherman Avenue, Stancil generally failed to provide any
long-term or even nediumterm solutions. As a general matter,
Stancil, when informed of housing code violations, promsed the
Tenants that he woul d be back shortly — the next day or the next
week — to conplete repairs. |In many cases, he never returned at
all; in others, he or his enployees performed repairs that |asted
only a few days.

Vernel |l Tanner performed exterm nation services at Shernman
Avenue, on what he characterized as a regular basis for “about
one year” sonetine between 1997 and 1998. After that, he began
com ng on an “as-needed” basis, when Stancil called him

Soneti mes Tanner wi thheld services when Stancil was unabl e
to pay. Sonetines Tanner was unable to gain necessary access to
sonme of the Tenants' units, and Stancil did not show that he ever

made reasonable efforts to have the Tenants make their units
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aval | abl e or to have Tanner return when the Tenants coul d make
their units available, and did not explain why he, Stancil, was
unabl e as landlord to give Tanner entry to the units. Tanner
also told Stancil about holes that needed to be plugged up in the
Tenants' units and plunbing | eaks that needed to be fixed as

t hese were anong the things that caused the infestations to
persist. Stancil, as already noted, failed to take reasonabl e
step to address the holes and plunbing | eaks in the Tenants
apartnents.

It is thus not surprising that the services Tanner perforned
during the claimperiod were insufficient to renedy the rodent
and insect infestations at Sherman Avenue: those conditions
exi sted throughout the claimperiod, both when he provided
services on a nore regular basis and when he switched to an “as-
needed” basi s.

“As-needed” exterm nation generally does not adequately
address infestation in a nultifamly building. Thus, Stancil's
efforts to remedy the roach and rodent probl em were obviously
insufficient attenpts to conply with his obligations for those
nmont hs (at | east 24 nonths of the 36 nonths in the claimperiod)
that he attenpted “as-needed” exterm nation.

Even when Stancil used Tanner on a “regular basis,” those
efforts could have started as early as January 1997 and coul d
have | asted for sonewhat |ess than a year (as Tanner was vague on
preci sely how | ong he canme on a “regul ar basis”), thus resulting

in perhaps only six nonths in the claimperiod when Stancil used
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Tanner on a “regular basis.” |In any event, Stancil's efforts
when Tanner came on a “regul ar basis” were not reasonabl e:
Stancil did not nake adequate arrangenents for Tanner to gain
access to all of the Tenants' apartnents; Tanner refused to
perform services on occasi ons when he was not paid; and Stanci
failed to address hol es and | eaki ng pl unbi ng that were
contributory sources of the roach and rodent probl ens.

Aside from Tanner's testinony, the only evidence Stancil has
put forth to suggest that he performed the necessary repairs
appears in his deposition testinony of May 14, 2004. At
virtually every point in the deposition at which Stancil was
asked about specific conditions, including those listed in
housi ng violation notices, he responded that he had fixed the
conditions. The Court does not find Stancil credible on this
point, and rejects his testinony.

3.

The Tenants did not cause the housing code violations at
issue. Stancil attenpted unsuccessfully to show that the Tenants
were responsible for the vermn infestations. Although the
exterm nator, Tanner, believed that the Tenants may have
exacerbated the infestation issues by |eaving food out, selling
food fromthe wi ndows, or throwing trash out the w ndows, he was
a biased witness, and he could not identify any specific tenant
who engaged in this behavior, and could not identify whether the
tenants allegedly participating in this behavior were the Tenants

who are the claimants in this case or were the non-cl ai mant
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tenants also living in the building at this tine. The court
credits the testinmony of the Tenants who deni ed that they engaged
in such behavior, and who were well aware of the need to seal up
food |l est the food be eaten by the vermn. Wthout Stancil's
enpl oying an exterm nator on a regular basis — the best way to
address such infestations — and wi thout Stancil's addressing
hol es and | eaking plunbing, Stancil failed to take reasonabl e
steps to address the infestation problenms and was the cause of
t heir existence.
|V

THE LEGAL BASI S UPON WHI CH THE TENANTS RECOVERI ES ARE PREM SED

In fixing the damages recoverable by the Tenants, the court
has relied on two principal bases for a tenant to recover rent
pai d.

A

| nplied Warranty of Habitability

District of Colunbia law inplies into all residential |eases
a warranty of habitability, requiring the landlord to maintain
the prem ses in conpliance with the D.C. Housing Code. See
Javins v. First Nat’'| Realty Corp., 428 F.2d 1071, 1081 (D.C.

Cr.), cert. denied, 400 U S. 925 (1970); see also District of

Col unmbi a Muni ci pal Regulations (“DCMR ™) tit. 14, § 301
(Implied Warranty and Other Renedies) (“There shall be deened to
be included in the terns of any |ease or rental agreenent
covering a habitation an inplied warranty that the owner wl|

mai ntain the prem ses in conpliance with [the Housing Code].”).
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Where the | andl ord breaches that duty, the tenant nay w thhold
all or part of the rent for the unit. “The tenant’s obligation
to pay rent is dependent upon the landlord s performance of his
obligations, including his warranty to maintain the prem ses in
habi tabl e condition.” Javins, 428 F.2d at 1082.
In addition to withholding rent, a tenant may invoke the

inplied warranty of habitability to demand a refund of rent

al ready paid, during periods where the prem ses were not in

conpliance with the Housing Code. See George Washington Univ. V.

Wei ntraub, 458 A 2d 43, 46 (D.C. 1983).

To establish a claimfor breach of the inplied warranty of
habitability, a tenant nust prove the follow ng el enents: 1)
conditions existed in the unit or commopn areas that constituted a

violation of the D.C. Housing Code, see Wnchester Mynt. Corp. V.

Staten, 361 A 2d 187, 190 (D.C. 1976); 2) the landlord had actual

or constructive notice of those conditions, see Wintraub, 458

A.2d at 49; and 3) the landlord failed to repair those conditions
inatinmely manner. See id.
B

Voi d Lease

District of Colunbia |law al so permits tenants to recover for
housi ng code violations on a void |lease theory. Like the inplied
warranty of habitability, the void | ease rule provides that where
housi ng code viol ati ons render a hone unsafe and unsanitary, the
| ease becones an illegal contract and is therefore void and

unenforceable, |l eaving the tenant with no contractual obligation
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to pay rent. See Brown v. Southall Realty Co., 237 A 2d 834, 837

(D.C. 1968); Javins, 428 F.2d at 1080-81; 14 D.C. MR § 302.

The void | ease theory applies both to housing code
vi ol ations that exist at the inception of the tenancy, rendering
the lease void ab initio, and to violations arising at a |ater
poi nt, voiding the contract during the course of the tenancy.
See 14 DDC. MR 302.2 (“After the beginning of the tenancy, if
t he habitation becones unsafe or unsanitary due to violations of
[t he Housi ng Code] . . . the lease or rental agreenent for the
habitation shall be rendered void . . . .”). To establish a void
| ease claim the tenant must show that 1) housing code violations
exi st at the premi ses; 2) the code violations nmake the prem ses
unsafe or unsanitary; 3) the |andlord knew or reasonably should
have known of the conditions; 4) the tenant did not cause the
conditions; and 5) the landlord failed to correct the violations
inatimly manner. See 14 DDC. MR § 302.

C.

Application of Theories to This Case

The landlord’ s failure to mai ntain Sherman Avenue
constituted a breach of the inplied warranty of habitability,
voi ded his | eases with the Tenants, and entitles each Tenant to a
refund of rent in this case. As to the specific elenments of the
inplied warranty and void | ease clains, the Court finds as
fol | ows.

Bet ween 1997 and 2000, both the Tenants’ individual units

and the common areas of Sherman Avenue exhi bited nunerous
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violations of the D.C. Housing Code. The nobst serious and

wi despread violations included |ack of heat, in violation of 14
D.C.MR 8 501; lack of hot water, in violation of 14 DDC.MR 8§
606; m ssing and defective plunbing facilities, in violation of
14 D.C.MR 8 601; broken or cracked wi ndows, in violation of 14
D.C.MR 8 705; cracks, |eaks, and holes in the walls and
ceilings, in violation of 14 DDC.MR § 706; cockroach
infestation, in violation of 14 DDC. MR § 805; rodent
infestation, in violation of 14 DDC. MR § 806; trash and ot her
filth in the conmon areas, in violation of 14 DDC. MR § 800; and
a failure to maintain security in the common areas of the
building, in violation of 14 DDC. MR § 607. 2.

These housi ng code violations nade the Tenants’ apartnents
both unsanitary and unsafe. Stancil failed to provide sone of
t he nost basic el enments of housing, including heat in the winter
and hot water for bathing. The roach and rodent infestations and
t he accunul ation of trash, as detailed in Stancil’s crimnal
pl ea, violated basic principles of sanitation. The |ack of
security at the building, which resulted in vagrancy and a
possi bl e ganbling operation in the basenment, understandably nmade
the Tenants fearful for their safety.

As noted above, the Tenants did not cause any of the
violations, Stancil had notice of the violations, and Stanci
failed to repair the conditions in a tinely and reasonabl e
manner. Wth respect to the latter issue regarding efforts at

repairs, Stancil's occasional tenporary patchwork repairs did not
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renotely satisfy his duties under the law. To conply wth the
warranty of habitability, the landlord not only nust perform
necessary repairs, but nmust do so in a “worknmanli ke manner.” 14
DCMR 8§ 701.3. Stancil’s repairs, which were often hal f-done
or renedied the problemfor only a few days, not only failed to
nmeet this standard, but suggested a |l ack of good faith in

addressing the problens. Cf. Bernstein v. Fernandez, 649 A 2d

1064, 1071 (D.C. 1991) (finding sufficient evidence of bad faith
because, e.qg., “the sane repairs had to be made over and over
again”).

In light of the foregoing, the Court finds that Stanci
breached his inplied warranty of habitability to each of the nine
Tenants and voided his | ease agreenents with those Tenants. See
Javins, 428 F.2d at 1080; Brown, 237 A.2d at 837.

D.

Assessi ng Dannges Under the Two Approaches

As expl ai ned bel ow, the court has awarded damages on the
warranty of habitability theory, and finds it unnecessary to
awar d damages on the basis of the void | ease theory.

1

The foll ow ng describes the | egal standards the court
enpl oyed in fixing damages under the inplied warranty of
habitability theory. Under that theory, once the tenant has
proven a breach of the warranty, the tenant is entitled to an
abat enent of rent cal cul ated according to the degree of the

br each.
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Stanci|l urged the court to fix danmges by taking into
consi deration what the Tenants woul d have been required to pay
had they rented units in other apartnent buildings that were in
conpliance with the housing code. Stancil showed that conparable
housi ng i n good condition commands a much hi gher rent than was
charged these Tenants under their |eases. Accordingly, he
argued, what these Tenants paid was a fair “as is” value of the
prem ses. However, a landlord guilty of substantial housing code
vi ol ati ons ought not be allowed to m nim ze the danages owed by
resort to a market rate of rent for the prem ses, reduced for the
housi ng code viol ati ons, because that approach could result in no
damages at all despite a tenant being entitled to the benefit of
her bargain that the prem ses would be in conpliance with the
housi ng code.

Javins directs a court to find, first, whether housing code
vi ol ati ons existed, and, second, to determ ne “what portion, if
any or all, of the tenant's obligation to pay rent was suspended
by the landlord's breach.” Javins, 428 F.2d at 1082-1083. In a
footnote, Javins explained that “one or two mnor violations
standi ng al one which do not affect habitability are de mnims
and would not entitle the tenant to a reduction in rent.” |d. at
1082 n.63. This suggests that the agreed rent in the lease is to
be decreased according to the degree of the housing code
violations, and that the agreed rent--not a nmarket rent for
simlar units in conpliance with the housing code--is the

appropriate starting point in fixing damges.
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However, at least in comercial cases, exam nation of market

rents in fixing danages has been upheld. In Rubinstein v.

Lichtenstein, 137 A 2d 219 (D.C. Mun. App. 1957), a commerci al

| ease case, the tenant, a drug store operator, established that
the prom sed |l evel of air conditioning had not been provided
(resulting in drugs and merchandi se nelting), and presented as
evi dence of danages the expert testinony of a realtor as to the
mar ket val ue of the prem ses with and without air conditioning.
The court upheld a jury instruction that “the neasure of danages
was the difference between the rental value of the prem ses in
the condition as contracted for and the rental value of the

prem ses in their actual condition,” and noted that the realtor’s
expert testinony “as to the market value of the prem ses with and
wi thout air conditioning furnished the jury guidance in its task

of ascertaining damages.” 1d. at 220. See also Col unbus

Properties, Inc., 644 A 2d 444, 447-48 (D.C. 1994).

In Cooks v. Fow er, 455 F.2d 1281, 1282 n.5 (D.C. Cr

1971), a case involving a residential rather than a comerci al

| ease, the court quoted the Rubenstein damages formul ation, 137

A.2d at 220, in support of its proposed nethodol ogy for fixing

t he amount of protective order paynents that woul d be required of
tenants seeking a stay pendi ng an appeal of an adverse judgnent
in an eviction proceeding. Notwthstanding the reference to the
Rubenstein fornul ati on, which | ooks at the difference between the
rental value as prom sed versus the rental value “as is,” the

Court of Appeals in Cooks ultimately fixed the anmount of
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protective order paynents by first accepting the contracted for
rent as evidence of “the occupancy val ue of the apartnent if it
fully conplied with the housing regul ations.” Cooks, 455 F.2d at

1283. The reference to the Rubinstein fornul ati on was thus

unnecessary: the Court of Appeals' utilization of the agreed rent
as the starting point is equally consistent with a rational e that
a tenant is entitled to receive habitable prenm ses at the
contract price and that, based on the degree to which the

prem ses are inhabitable, a reduction in the |ease's stated rent
is what is to be paid incident to a protective order.

In calculating a residential tenant's damages based on
housi ng code violations, it makes no sense to restrict the tenant
to a conparison of market rental values of the property in sound
condition versus the value of the property in its as-is
condition. “The duties inposed by the Housing Regul ati ons may
not be waived or shifted by agreement . . . .” Javins, 428 F.2d
at 1081-82. Accordingly, a tenant cannot be deened to have
bar gai ned away the habitability requirements in exchange for a
lower rent. It follows that the parties' contract reflects the
deened- bar gai ned val ue of the prem ses in good condition.

Danages ought to be neasured according to the degree that
vi ol ati ons of the housing regul ations deprive the tenant of that

agreed val ue and hence the benefit of the bargain.’

" Afornmulation tied to market rental values could
theoretically result in the tenant recovering not only rents paid
but anounts in excess of rents paid. Thus, if the rent under the
| ease is $500 per nonth, the market rate for premises in
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The District of Colunbia Court of Appeals has viewed Cooks

as being of “very Iimted precedential value.” Bernstein, 649
A.2d at 1072. There the Court of Appeals upheld a full abatenent
of rent, stating:

[ The landl ord's] contention that the val ue of the
apartnent in good repair and its value “as is” were not
shown is sinply wong. The value of the apartnment in
good repair was established by proof of the anount of
the nonthly rent, as Cooks itself teaches. [Citing
Cooks, 455 F.2d at 1282.] Furthernore, the persistent
and extreme problens with |leaking and falling ceilings
and rodent infestation were sufficient to allow the
jury to find that the apartnent's “as is” val ue was
zero, thereby allowing a conplete abatenent of rent.
Expert testinony or other evidence of the market val ue
of an apartment in such condition was not necessary;
evi dence of the problens thensel ves was enough. [Citing
Javins, 428 F.2d at 1082-83.]

Al t hough the Court of Appeals in Bernstein did not specifically
hol d that evidence of nmarket rates was irrelevant, it clearly
uphol ds the approach suggested by Javins of measuring damages by
starting with the agreed rent and reducing it according to the
degree of the housing code violations to arrive at the
appropriate anmount of rent that was actually owed.

Hsu v. Thomas, 387 A 2d 588 (D.C. 1978), a case decided

prior to Bernstein and involving a residential tenant, worded its

damages formul ati on sonmewhat differently, finding it appropriate

conpliance with the housing code is $1,500 per nonth, and the
market rate for the premises in an as-is condition is $200, the

| andl ord woul d owe $1, 300 per nonth in damages even though the
tenant paid only $500 per nmonth in rent. See Mark Andrew
Stafford, AL Mller v. C W Mers Trading Post: North Carolina
Adopt s Expansi ve Tenant Renedies for Violations of the Inplied
Warranty of Habitability, 66 NC L. Rev. 1276, 1285 n. 68 (1988).
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to award danmges based upon the rent paid in excess of the
reasonabl e val ue of the | eased property. Hsu, 387 A 2d at 589.
In that case, however, the court proceeded on the void | ease

t heory (discussed below). Moreover, the case was an appeal
brought by the landlord in which the tenant did not contest the
court’s nethodol ogy for cal culating danages. The District of
Col unmbi a Court of Appeals has not viewed Hsu as precluding

tenants from quantifyi ng damages as a percentage of the agreed

rent. In Cowan v. Youssef, 687 A 2d 594, 600 (D.C. 1996), the
Court of Appeal s adopted the Bernstein approach in upholding a
damage award for breach of a contractual provision which did not
rise to the level of a breach of the warranty of habitability.
The Court of Appeals observed that “the value of an apartnment in
good repair may be established by proof of the anmount of the
monthly rent” [citing Bernstein, 649 A 2d at 1072] and t hat
“evidence that an apartnent is not in good repair -— e.qg., that
its heating and cooling system does not work properly — is
sufficient to allowa jury to find a decrease in the val ue of
that apartnent, which would provide a basis for assessing
damages.” Cowan, 687 A . 2d at 600, citing Hsu, 387 A 2d at 589;
Javins, 428 F.2d at 1080. The court al so upheld an instruction
that the jury should quantify the damages award as a percent age
of the rent paid by each tenant. Cowan, 687 A .2d at 604. This
approach for fixing damages is equally appropriate for a breach
of the warranty of habitability as it is for a breach of sone

ot her contracted-for service.
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Stancil's approach would have this court neasure danmages by
conparing the nmarket rate of the units in “as is” condition as
agai nst the agreed rents, and award little in damages because on
the market the Tenants woul d not get substantially better housing

at their agreed rents. Even under Rubinstein that is an

i nappropri ate net hodol ogy because it does not utilize as the
starting point the market rate of the units if they were in
conpliance with the housing code (which he concedes are nuch
hi gher than the agreed rents).?

| n accordance with Cowan, Bernstein, and Javins, the court

concludes that in fixing danages, the starting value is the
agreed rent — representing what the tenant bargained for (a
unit in conpliance with the housing code at the stated rent) --
and the percentage di m ni shnent of that val ue then constitutes
t he amount of damages.

The reduction of required rent is based on the seriousness

of the code violations. See Javins, 428 F.2d at 1083. The | aw

contenplates a sliding scale of rent abatenment, depending on the
conditions: the factfinder may find that “no part of the tenant’s
rental obligation is found to have been suspended” because the
problens were de mnims; that “part of the tenant’s renta

obl i gati on has been suspended but that part of the . . . rent is
i ndeed owed to the landlord,” or, finally, that “the entire

rental obligation has been extinguished by the | andlord' s total

8 As already noted, the Rubinstein approach could result in
Stancil owi ng the Tenants nore in damages than the rents paid.
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breach.” Javins, 428 F.2d at 1083.

Javins did not define what constitutes a | andlord' s total
breach, but Bernstein held that where the problens are especially
severe, the factfinder may find that the “as-is” value is zero.
Bernstein, 649 A 2d at 1072. In Bernstein, the court upheld a
jury award of a full rent abatenent based on evidence of | eaking
ceilings, rodents, and roaches, as well as disruptive repairs
that required the tenant to live in “the ness and the debris” for
extended periods of time. 1d. at 1068. The appellate court
rejected the proposition that “bare shelter” is worth one-third
of the contract rent, holding instead that the “persistent and
extrene” housing code violations supported a finding that the
unit had an “as is” value of zero. 1d. at 1072. The court,
however, did not require treating the value as zero in all such
cases of persistent and extrene violations; it only held that

this was a perm ssible finding by the jury.
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Evi dence that the Tenants viewed the rents as acceptable iIs
irrel evant as they cannot waive the warranty of habitability.?®
2.
A void lease claimpresents a different nmethod for
cal cul ati ng danages than a cl ai m based upon a breach of the
inplied warranty of habitability. A void |ease relieves the
tenant of the obligation to pay the rent listed in the contract.

See WlliamJ. Davis, Inc. v. Slade, 271 A 2d 412, 416 (D.C.

1972). Although the landlord still may recover rent where the

| ease is void under a quasi-contractual theory, once the tenant
has proven her claimthe burden shifts to the landlord to
establish “the reasonabl e value of the premses in its condition
as it was when occupied.” |1d. The Tenants argue that both the
inmplied warranty and void | ease clains require the court to
determ ne to what extent the housing code violations dimnished
the value of the unit, and award damages accordi ngly. However,

if the void | ease approach permts Stancil to resort to market

® The Tenants’ testinobny on cross-exan nation as to the
“val ue” of their apartnments does not assist the Court here.
Al t hough Marsha Browne, for exanple, testified that her rent
adequately reflected the worth of the building, see Testinony of
Mar sha Browne, July 26, 2004, Ms. Browne can no nore waive her
right to a habitable apartnment by testinony than by signing a
| ease agreenent. The rent established in the | ease reflects not
the tenant’s judgnent of the as-is value, but “the value of [an]

apartnent in good repair.” Bernstein, 649 A 2d at 1072. \Were,
as here, the apartnment is in deplorable condition — to which M.
Browne also testified at trial — the Court nust reduce the

rental value to reflect the conditions. See Javins, 428 F.2d at
1083. Simlarly, Ms. Alfaro’'s testinony regarding the rent she
paid -- that the rent for her apartnent was only $400 versus the
$435 monthly rent cited in the | ease -- does not reflect the

val ue of her apartnent.
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rates 1n establishing the value of the premses in “as Is”
condition, an issue this court need not decide, the record would
war rant damages in an anmount no greater than, and possibly in an
anount smaller than, the anmount of damages avail abl e under the
inmplied warranty approach. The record m ght support a finding
that units in conpliance with the housi ng code support a higher
mar ket rent than the rent Stancil was charging, and basing
damages on a di m ni shnent of that value could result in a finding
that the Tenants owed nore than the amount cal cul ated under the
i mplied warranty approach (which need not take market values into
account). Because the anount of damages fixed by the court based
on the inplied warranty theory equals or exceeds the anount that
woul d be recoverabl e based on the void | ease approach, the court
need not decide the anmount of damages recoverable under a void
| ease theory.
E
Late Fees

The Court further finds that Marsha Browne is entitled to a
refund of any |late fees she paid during the claimperiod. M.
Browne paid these fees, which are included in her proof of claim
on several occasions after withholding rent in an effort to force
repairs. \Wiere a tenant wi thholds rent due to housing code
vi ol ati ons, and subsequently proves the exi stence of those
violations, inposing late fees is inequitable and inperm ssible.
Accordingly, Ms. Browne is entitled to recoup those fees, along

with her rent, in this action.
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F

Tenant Expenditures Addressing Probl ens

The Tenants argue that, to the extent a full refund of rent
is not ordered based on the severity of housing code violations,
they are entitled to claimthe value of their expenditures for
repairs as a credit against their rents, thereby reducing the
anount to which Stancil was entitled fromthem and increasing
the refund to which they are entitled.® However, in neasuring
the | ost val ue based on housi ng code violations, the court took
into account expenditures the tenants were forced to nake. |If
the court additionally ordered a recovery of these expenditures,
that woul d, as already explained, result in double counting.

V
THE ASSCCI ATI ON' S CLAI M5
The Associ ation had standing to proceed before the DCRA on

its claims. The Association was authorized by 14 DDC. MR 88

10 Rule 5(b) of the D.C. Superior Court Rules (Landlord and
Tenant Branch) permts a tenant in an action for nonpaynent of
rent to assert “a counterclaimfor a noney judgnment based on the
paynment of rent or on expenditures clainmed as credits agai nst
rent. . . .” SCR-LT 5(b) (2004).
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4214. 3(e) and 4214.4(e) to pursue a clalmbefore the DCRA. **
A

Only the Association has pursued a clai munder D.C. Code 8§
42-3509.01 (2001), including a claimfor treble danages. The
court will sustain the objection to the claimfor treble damges,
but will grant the Association a rollback of rent in an anount
that need not be quantified because whatever the anount, it wll
overlap the anmounts to be recovered by the Tenants for breach of
the warranty of habitability. The court will further permt the
Association to recover attorney's fees under D.C. Code § 42-
3509. 02 upon submitting a statement of attorney's fees.

§ 42-3509.01(a) provides:

Any person who knowi ngly (1) demands or receives any
rent for a rental unit in excess of the maxi num

114 DDC MR § 4214.3(e) provides:

The tenant of a rental unit or an association of
tenants of a housing accommodati on may, by petition
filed with the Rent Adm nistrator, challenge or contest
any rent or rent increase for the rental unit which is
i npl emented when the rental unit or common el enents of
t he housi ng accommbdati ons are not in substanti al
conpliance wth the housing regul ations, and the
absence of such substantial conpliance is not caused by
the negl ect or m sconduct of the tenant.

14 D.C. MR 8§ 4214.4(e) provides:

The tenant of a rental unit or an association of
tenants of a housing accommodati on may, by petition
filed with the Rent Adm nistrator, conplain of and
request appropriate relief for any other violation of
the Act, including but not limted to: Any condition of
the rental unit or housing accommodati on which
constitutes a substantial or prolonged violation of the
housi ng regul ati ons.
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allowabl e rent applicable to that rental unit under
provi sions of subchapter Il of this chapter [88 42-
3502. 01 to 42-3502.21, addressing rent ceilings and
other restrictions on allowable rent], or (2)
substantially reduces or elimnates related service
previously provided for a rental unit, shall be hel
liable by the Rent Adm nistrator or Rental Housing

t he

S
d

Comm ssion, as applicable, for the anount by which the

rent exceeds the applicable rent ceiling or for tre
that anount (in the event of bad faith) and/or for
roll back of the rent to the anount the Rent

Adm ni strator or Rental Housing Comm ssion determn

bl e
a

€s.

That provision is inaccurately incorporated in the DDC MR in

addressing the relief available pursuant to a tenants'
association's petition pursued before the DCRA. Specifi
D.C.MR 8§ 4217 provides:

4217.1 Were it has been determ ned that a housing
provi der know ngly demanded or received rent above
rent ceiling for a particular rental unit, or has
substantially reduced or elimnated services previo
provi ded, the Rent Adm nistrator or the Conm ssion
shall invoke any or all of the follow ng types of
relief:

(a) Arent refund; and

(b) Treble the anount of the rent refund order

to be paid; or

(c) Arent rollback for a specific period or u

specific conditions are conplied wth.
4217.2 Rent refunds under 8§ 4217.1 shall be treble

interpretation.

cally, 14

t he

usly

ed
ntil

d

only where detailed findings of fact are made that the
housi ng provider acted in bad faith.
B

The statute and regul ation rai se several issues of

1. 1s the treble damage renedy ever avail able when only a
reduction in services has been denonstrated? A predecessor
version of the statute was interpreted in Interstate Gen. Corp.
v. D.C. Rental Hous. Commin, 501 A 2d 1261 (D.C 1985), to permt
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a treble award of the anount of rent charged or paid in excess of
the rent ceiling resulting froma substantial reduction in
services. There the Court of Appeals upheld an order of the
Rental Housi ng Comm ssion directing the refund based on a
substantial reduction in service -- a 45-day loss of air
conditioning in tenants' apartnents during the sunmer nonths.
The tenants' petition for a refund based on a substanti al
decrease in services required the adm nistrator to “consider
adjustnents allowed by [D.C. Code 8§ 45-1692 [ (1980 Supp.)].”
Section 45-1692 was essentially identical to D.C. Code § 42-
3502. 11 (2001) which provides:
I f the Rent Administrator determ nes that the

related services or related facilities supplied by a

housi ng provider for a housing accommobdation or for any

rental unit in the housing acconmopdation are

substantially increased or decreased, the Rent

Adm ni strator may increase or decrease the rent

ceiling, as applicable, to reflect proportionally the

val ue of the change in services or facilities.

Accordingly, the substantial reduction in services in Interstate

was viewed as requiring a decrease of the rent ceiling.
Interstate, 501 A 2d at 1265. In other words, a substanti al
reduction in services nmay result in a reduction of the rent
ceiling made retroactive to the date of the reduction in

services. Afshar v. D.C. Rental Hous. Commin, 504 A 2d 1105,

1108 (D.C. 1986). Accordingly, a refund is warranted when the
rents demanded or collected exceeded the rent ceiling as
adj ust ed, upon request, for the substantial reduction in

servi ces.
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2. May trebl e danmges be recovered when the rent charged

does not exceed the rent ceiling as adjusted for a substanti al

reduction in services? A reduction in the rent ceiling based on

a substantial reduction in services does not necessarily mean
that rents charged or collected exceed the rent ceiling. Unless
the rents charged or collected exceed the rent ceiling, as
adjusted for the substantial reduction in services, no treble
damages are available. Afshar, 504 A 2d at 1108, 1109 n.8
(interpreting a predecessor statute which, as relevant to this

i ssue, was identical to 8§ 42-3509.01(a)). Although 14 DDC MR 8§
4217 authorizes a trebling of a rental refund w thout a show ng
that the rent charged exceeded the rent ceiling, that aspect of
the regul ation nust be rejected as inconsistent with the statute.
A regulationis anullity if contrary to the statute under which

it is pronulgated. See Tenants of 738 Longfellow St. v. D.C

Rental Hous. Commin, 575 A 2d 1205, 1213 (D.C 1990). %

3. Wiat is the character of the renedy avail abl e under §

42-3509.01(a) when the rents charged do not exceed the rent

ceiling? The renedy of a rollback would be available in the case
of a substantial reduction in services even if the rents charged

did not exceed the rent ceiling. Afshar, 504 A 2d at 1108. A

2 In Mller v. D.C. Rental Hous. Commin, 870 A 2d 556, 558
(D.C. 2005), the court observed that “8 42-3509.01(a) subjects a
person who 'knowi ngly' commts certain violations having to do
with rent charges or provision of services to the penalty of
return of excess rent (which may be trebled) or a roll back of
rent charged.” However, that observation was dicta and did not
specifically address whether “excess rent” neans rent in excess
of the rent ceiling.
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roll back alters the terns of the existing | ease by bringing the
rent “into line with the services the |andlord actually
provides.” 1d. For the statute to renedy past violations, the
rol I back, of course, nmust be retroactive to the date of the

vi ol ati ons.

As di scussed bel ow, because no evidence was submtted to
establish the rent ceilings applicable in the claimperiod, the
Associ ation may not recover treble danages. That nakes the issue
of “bad faith” (relevant only to whether treble damges are
appropriate) noot, ! and | eaves a rollback as the only possible
remedy under 8§ 42-3509.01(a).

4. If a service was not in place when a tenant's | ease

commenced, does that nean that the failure to provide the service

was not a reduction in “previously provided” services? Stanci

argues that sone of the Tenants entered into | eases when certain

services were already |lacking, and that a continued failure to

13 The statute requires bad faith in order for treble
damages to be awarded. Conpare Jerone Miynt., Inc. v. D.C_ Rental
Hous. Commin, 682 A .2d 178, 185 (D.C 1996) (noting that the nore
recent version of Rental Housing Act conditions the award of
trebl e damages on a showing of bad faith), with Interstate, 501
A . 2d at 1264-65 (holding that the Rental Housing Act of 1977
aut hori zed treble damages wi thout regard to wi Il ful ness or bad
faith on the part of the defendant |landlord). Stancil contends
that he did not act in bad faith because his financial
ci rcunst ances prevented himfrom nmaki ng adequate repairs, citing
Killinghamv. D.C. Rental Hous. Commin, 810 A 2d 925 (D.C. 2002).
In Killingham the Court of Appeals affirmed a ruling that the
| andl ord had overcone a | egal presunption of retaliation when
"the true basis of the problens [alleged to constitute
retaliation] was a serious negative cash flow |1d. at 927.
Retaliation is not the issue here (although retaliation could be
a non-exclusive sign of bad faith).
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provi de those services was thus not a reduction in “previously
provi ded rel ated services” within the neaning of 8 42-
3509.01(a).* However, there were mninmally required services
that Stancil did provide and then ceased to provide. At least in
the instance of providing hot water, as an obvi ous exanpl e,
Stancil did provide the service (albeit not consistently at al

hours) during the warm nonths. Based on Interstate, 501 A 2d at

1262 (" The question of substantiality goes sinply to the degree
of the loss.”) there can be no doubt that Stancil’s failure to
continue to provide hot water during the winter nonths anounts to
a substantial reduction of previously provided services.
Because, as explained in greater detail below, the precise anount
of the rollback to be awarded to the Association is
i nconsequential, the court will bypass the issue of whether 8§ 42-
3509. 01(a) applies to housing code violations continuously in
exi stence since the comrencenent of the |ease.

The issue of whether the continued failure to provide a
service that was not in place at the commencenent of a tenant’s
| ease constitutes a reduction in “previously provided” services
is difficult. The statute can arguably be viewed as addressing a

| andl ord who deprives the tenants of services their rent had

¥ It is not possible to bypass this issue and resort to §
42-3502.08(a)(2) as the source of a rollback renedy. Section 42-
3502.08(a)(2) (permtting a rollback of the rent for excessive
and prol onged viol ations of the housing regul ations) contains a
cap: rents may not be rolled back to “less than the Septenber 1,
1983, base rent for the rental units.” The record does not
permt the court to determ ne what that cap was.
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previously covered and they had previously received. Wen a
tenant enters into a | ease which fails expressly to address a
service required by the housing regulations, the service is
neverthel ess a “provided service” because it is a mnimlly
required service, and the rent paid is, by law, in exchange for
that service, with the tenant entitled to view the service as
bei ng provided. |In other words, services required by the | ease
(and the required mninmal services any |lease carries with it by
virtue of the housing regulations), qualify as “provided
services” at the tinme a lease is entered into. The services
requi red at the conmencenent of the | ease are deened to be
“provi ded services” at the commencenent of the | ease, and a
failure to provide such services after the conmencenent of the
| ease thus constitutes a reduction in previously provided
services. For exanple, if a tenant | eases an apartnment in the
sumer, heat in the winter is a “provided service” even though

the apartnment is obviously not being heated in the sunmer.?®®

1 The statutory definition of “related services” is
anbi guous regardi ng whet her those services required by | aw or by
the terns of the | ease are deened at the commencenent of the
| ease to be provided services. D.C Code § 42-3501.03(27)
provi des:

“Rel ated services” neans services provided by a
housi ng provider, required by law or by the terns of a
rental agreenent, to a tenant in connection with the
use and occupancy of a rental unit, including repairs,
decorating and mai nt enance, the provision of |ight,
heat, hot and cold water, air conditioning, telephone
answering or elevator services, janitorial services or
the renoval of trash and refuse.

[ Enphasi s added. ]
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In Mudd v. D.C. Rental Hous. Commin, 546 A 2d 440 (D.C

1988), decided after Afshar, the tenant was denied certain basic
services fromthe outset. The Court of Appeals, in affirmng an
award of treble damages, noted with seem ng approval a concl usion
by the Rental Housing Comm ssion that “a landlord's failure to
provi de basic services and facilities, such as a working stove,
refrigerator, and heat, constituted a reduction of services under
D.C. Code 8§ 45-1522 [(1977 Supp.)]” (a statute essentially the
same as D.C. Code § 42-3502.11 (2001) quoted above which permts
a reduction in the rent ceiling when there has been a reduction
in services provided). Midd, 546 A 2d at 443. Al though the
preci se i ssue addressed by the Court of Appeals in Mudd was not
the correctness of the Comm ssion's interpretation of the
statute, but rather the constitutionality of the statute as thus
interpreted and applied, the Court of Appeals |ikew se did not
express any concern that the statute was being inproperly
interpreted. The Conmi ssion's approach in Miudd woul d conpel the
conclusion that “services previously provided” includes services
requi red by the housing regul ations but not in place when the
| ease commences.

The parties, however, have not addressed whet her that
interpretation can survive in the face of D.C. Code § 42-

3502.08(a)(2) (2001), a specific provision authorizing roll backs

of rent -- even if there has not been a substantial reduction in
services -- if there have been “excessive and prol onged
vi ol ations of the Housing Regulations . . . until such tine as
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the violati ons have been abated.” See Afshar, 504 A 2d at 1109

(rent rollback, but not a rent-ceiling reduction or treble
damages, was warranted pursuant to 8§ 42-3502.08(a)(2) based on
vi ol ati ons of the housing regul ati ons even though there was no
finding of a substantial reduction in services). Significantly,
§ 42-3502.08(a)(2) contains a cap: rents may not be rolled back
to “less than the Septenber 1, 1983, base rent for the rental
units.”'* The existence of § 42-3502.08(a)(2) rebuts the
argunent that in order for the Rent Administrator’s power to
address residential housing problens to be conplete, the § 42-
3509. 01(a) rollback remedy ought to be avail abl e when servi ces
requi red by the housing code to be provided at the conmencenent
of the | ease were never actually provided.! Section 42-

3509. 01(a) inposes no statutory cap on roll backs that are
attributable to a substantial reduction of services arising from
excessive and prol onged violations of the housing code. This
presents an issue of whether 8§ 42-3502.08(a)(2) was intended to
be the exclusive rollback remedy for violations of the housing
code when the violations were already in place at the | ease's
commencenent, as any other interpretation would arguably render

the statutory cap in 8 42-3502.08(a)(2) nere surplusage. See

' The record does not permt the court to determ ne what
that cap was, and accordingly the court cannot roll back rents
based on § 42-3502.08(a)(2).

Y It is odd, however, that § 42-3502.08(a)(2) places a
statutory cap on roll back damages whereas the Javins abat enent
remedy aut horizes a full abatenment of rents when conditions so
war r ant .

76



Conn. Nat’'l Bank v. CGermain, 503 U. S 249, 253, 1125 S. . 1146,

117 L. Ed 391 (1992) (redundancies in anmbi guous statutory
provi sions are to be avoided in interpreting the provisions
unl ess there is no “positive repugnancy” in so interpreting the

provisions); Varity Corp. v. Howe, 516 U S. 489, 511, 116 S. C

1065, 134 L.Ed 130 (1996) (interpreting the canon of statutory

construction that “the specific governs the general” as “a
war ni ng agai nst applying a general provision when doing so would
undermne limtations created by a nore specific provision”).
When the housing code violation results froma substanti al
reducti on of services that had actually been previously provided
to the tenant, 8 42-3509.01(a) plainly applies. However, if 8§
42-3509.01(a) were also held applicable to services not actually
previously provided, it is hard to envision any instance in which
excessi ve and prol onged housing code violations would not rise to
the level of a substantial reduction in services. This counsels
that 8§ 42-3502.08(a)(2) should be viewed as the exclusive statute
aut hori zing rol | backs of rent when there are excessive and
pr ol onged housi ng code viol ati ons which do not arise from
reducti on of services actually previously provided: only if the
two provisions were so interpreted would 8§ 42-3502.08(a)(2), and
its statutory cap on roll back damages, not be rendered nere
sur pl usage.
That view finds sonme support in Afshar, 504 A 2d at 1109
(di scussing predecessors to § 42-3502.08(a)(2)). |In Afshar, the

Rent Adm nistrator did not find, as the tenants had requested, a
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substantial reduction or elimnation of services arising fron
excessive and prol onged violations of the housing regul ations
(Af shar, 504 A 2d at 1109), but that finding was apparently not
chal l enged on appeal .'® The rent ceiling can be adjusted for a
reduction in provided services. See D.C. Code § 42-3502.11
(2001). However, 8§ 42-3502.08(a)(2) authorizes only a roll back
of the rent, not a reduction in the rent ceiling, for “excessive
and prol onged violations” of the housing regulations. D.C Code
§ 42-3502.08(a)(2) (2001); Afshar, 504 A 2d at 1109 n.7. In
other words, a rent ceiling decrease is not avail able based on
only a showi ng of violations of housing regulations: those
violations may stay the inplenmentation of a rent ceiling

i ncrease, but, without a finding of a substantial reduction in
services, they do not affect the rent ceiling itself. Afshar,
504 A 2d at 1109-1110 (discussing with approval a decision of the
ol d Rental Accommodati ons Comm ssion). The argunment woul d then
be that if the services required by the housing regul ations had
never actually been provided, violation of the housing

regul ati ons by way of not providing the services does not equate

8 Had the tenants challenged that finding on appeal, it is
difficult to understand why prol onged and excessive violations of
t he housing regul ations would not be held to result in a
substantial reduction of services required to be provided under
the | ease contract, leaving only the issue of whether the
servi ces must have been previously actually provided. The Court
of Appeal s may have chosen not to address that point because it
concluded that even if the Rent Adm nistrator had properly
| owered the rent ceilings based on the rollback of rents for
housi ng code viol ations, the rents charged by the |andl ord would
not have exceeded the rent ceilings. Afshar, 504 A 2d at 11009.
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to a reduction in previously provided services: If 1t did, the
rent ceiling would be affected.

G ven the conflicting argunents, and the absence of any need
to resolve them the court elects to bypass this issue.

5. Was any reduction of previously provided services done

“knowi ngly” by Stancil? For 8 42-3509.01(a) to apply based on a

reducti on of previously provided services, Stancil nust have

acted “knowingly.” In Quality Mgnt., Inc. v. D.C. Rental Hous.

Commin, 505 A.2d 73 (D.C. 1986), the Court of Appeals construed a
statute which, with differences of no relevance to the instant

i ssue, was identical to 8 42-3509.01(a). The Court of Appeals
uphel d the Rental Housing Commission's following interpretation
of “know ngly”:

[ T]he term “knowi ngly” inports only a know edge of the
essential facts bringing petitioner's conduct within
the reach of [the statute]; and, from such know edge of
the essential facts, the | aw presunes know edge of the
| egal consequences arising from performnce of the
prohi bited conduct. In other words, . . . actual

knowl edge of the unlawful ness of the act or omssion is
not required. This reading of the word “know ngly”

m ght render immune from[the statute] those |andl ords
whose violations result from excusabl e i gnorance of
sone material fact, but not those who plead only that

t hey did not understand the | aw

Quality Managenent, 505 A.2d at 75. Thus, Stancil acted

knowi ngly even if he erroneously believed that the Tenants' good
deal (through extrenely cheap rent) ought to excuse his failure
to provide previously provided services.

Services provided at Shernman Avenue during the claimperiod

were substantially reduced or elimnated on one or nore occasions
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Wth respect to each of the Tenants. Pursuant to conpl alnts by
the Tenants, Stancil had notice of the reduction or elimnation
of services previously provided at Sherman Avenue, at a m ni num
in the case of hot water. Stancil rendered the reduction or
elimnation of services substantial by failing reasonably
pronptly to restore the services.

6. Is a rollback unavailable if the landlord's reduction of

services stemmed fromhis financial difficulties? Stancil has

argued that he was unable pronptly to provide services at the
expected | evel because of his financial difficulties. That is
not a basis for declining to reduce rent based on the di m nution
in services and facilities, nor is it a basis for holding Stanci

not liable for the excessive anounts paid. In Mijerle Mnt.,

Inc. v. D.C. Rental Hous. Conmin, 768 A 2d 1003, 1008 n. 13 (D.C.

2001), vacated as to another part of the decision, 777 A 2d 785

(D.C. 2001), the District of Colunbia Court of Appeals affirned
an award based on a dimnution in services and facilities, as
supported by various findings, including that “inportantly, the
manager of the property, a witness called by Mjerle,

acknow edged that the roof in the tenant's apartnment had been

| eaki ng since 1989, but that the property owner had been unabl e,
due to econom c reasons, to repair it until 1995.” [Econom c
reasons are not a basis for escaping liability for a dimnution

in services or facilities.
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7. VWhat Level of Rollback of Rents is the Association

Entitled to Recover? Stancil's breaches of the warranty of

habitability built into each tenant's | ease were conmtted

knowi ngly and were severe, repeated, and of grossly unreasonabl e
durations. At least in the case of hot water (for the reasons
di scussed with respect to issue no. 4, above), they rise to the
| evel of a substantial reduction or elimnation of rel ated
services previously provided for the rental units within the
nmeani ng of 8 42-3509.01(a)(2). The Association is thus entitled
to recover damages (in the formof a rollback of rents), and for
reasons di scussed el sewhere, the precise anobunt need not be
gquanti fi ed.

8. Is this Court Precluded by the Doctrine of Primary

Jurisdiciton From Adjudi cating That a Rollback of Rents is

Appropriate? The parties have assunmed that this court can decide

the Association’s claim The roll back renedy, giving rise to the
Association’s claim is one that the DCRA is authorized to
adm ni ster, and the DCRA mi ght have fixed roll back damages in a
di fferent amount than this court has. This raises the question
of whether the court ought to have referred the rollback issue by
way of abstention to the DCRA instead of addressing the roll back
issue itself (other than to allow or disallow the rollback claim
in accordance with the DCRA s deci sion).

In Nat hanson v. N.L.R B., 344 U S 25, 73 S.C. 80, 97 L.Ed.

23 (1952), the Court addressed whether a court of bankruptcy

ought to abstain from adjudicating a claimfor back pay (arising
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fromunfair |abor practices) until the National Labor Relations
Board (“NLRB”) has determ ned the appropriate anmount of back pay
necessary to renmedy the unfair practices. The Court stated:

The bankruptcy court normally supervises the
liquidation of clainms. But the rule is not inexorable.
A sound discretion may indicate that a particul ar
controversy should be remtted to another tribunal for
l[itigation. And where the matter in controversy has
been entrusted by Congress to an adm nistrative agency,
t he bankruptcy court normally should stay its hand
pendi ng an adm nistrative decision. . . . It is the
Board, not the referee in bankruptcy nor the court,

that has been entrusted by Congress with authority to
determ ne what neasures wll remedy the unfair |abor
practices. W think wise admnistration therefore
demands that the bankruptcy court accomodate itself to
the adm ni strative process and refer to the Board the
[iquidation of the claim giving the Board a reasonabl e
time for its admnistrative determ nation

Id. at 30 (internal citations omtted and enphasis added). The
doctrine of primary jurisdiction "is a doctrine specifically
applicable to clains properly cognizable in court that contain
sone issue within the special conpetence of an adm nistrative
agency. It requires the court to enable a 'referral' to the
agency, staying further proceedings so as to give the parties
reasonabl e opportunity to seek an admnistrative ruling." Reiter
v. Cooper, 507 U S. 258, 268, 113 S.Ct. 1213, 122 L. Ed.2d 604
(1993) (citing,inter alia, United States v. W Pac. RR Co., 352

U.S. 59, 63-64, 77 S.Ct. 161, 1 L.Ed.2d 126 (1956)). However,
"[n]o fixed formula exists for applying the doctrine of primary
jurisdiction. In every case, the question is whether the reasons
for the existence of the doctrine are present and whether the

purposes it serves will be aided by its application in the
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particular litigation." W Pac. RR Co., 352 U S at 64.

The District of Colunbia Court of Appeals has held the
doctrine of primary jurisdiction applicable to rent increase

i ssues that fall within the expertise of the DCRA. Drayton v.

Poretsky Mynt., Inc., 462 A 2d 1115, 1120 (D.C 1983). The

District of Colunbia Court of Appeals has further held that the

doctrine of primary jurisdiction is not waivable. See District

of Colunbia v. Thonpson, 570 A 2d 277, 288 (D.C. 1990), vacated

in part on other grounds, 593 A 2d 621 (D.C. 1991).%

Here, the doctrine did not preclude this court from hearing
the Association’s clainms and issuing a ruling. Because the
Association is not actually collecting the roll back damages, and
is later held to not be entitled to treble damages, the exact
anount of danmages is irrelevant. Under 8§ 42-3509.01(a), it is
obvi ous that sone roll back danages are warranted, and that is al

the court need conclude. That suffices to make the Association a

19 See also District of Colunbia v. L.G Indus., Inc., 758
A 2d 950, 956 (D.C. 2000) (forum selection of parties is not
di spositive). But see DC. Water & Sewer Auth. v. Del on Hanpton
& Assocs., 851 A 2d 410, 416 (D.C 2004) (issue of primary
jurisdiction could not be raised for first tinme on appeal);
G bson v. Johnson, 492 A 2d 574, 575 n.1A (D.C. 1985) (court of
appeal s declined to address the issue of primary jurisdiction in
the context of a rent ceilings issue because the parties failed
to raise the issue in the trial court or the appellate court).
In the federal courts, “primary jurisdiction” my be wai ved.
Northwest Airlines, Inc. v. County of Kent, Mch., 510 U S. 355,
367, 114 S. Ct. 855, 127 L.Ed.2d 183, 192 (1994); Baltinore & Ghio
Chicago Termnal RR Co. v. Ws. Cent. Ltd., 154 F.3d 404, 411
(7th Gr. 1998), cert. denied, 526 U.S. 1019, 119 S.C. 1254, 143
L. Ed. 2d 351 (1999). The court need not decide whether it nust
foll ow Thonpson as the clainms here are ones of state |aw, or may
instead follow those federal decisions treating the primary
jurisdiction doctrine as wai vabl e.
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prevailing party presunptively entitled to attorney's fees.

Mor eover, Afshar states that “a roll back serves to bring the
rent intoline with the services the landlord actually provides.”
504 A .2d at 1108. This renedy is no different than an abat enent
of rent for substantial housing code violations when tenants
i ndi vidually sue based on a breach of the warranty of
habitability. The doctrine of primary jurisdiction is
i nappl i cable to determ nati ons of whether housing code violations
exi sted and the amount of a rent abatenent by reason of any

housi ng code violations. Drayton, 462 A 2d at 1122; Robinson v.

Edwin B. Feldnman Co., 514 A . 2d 799 (D.C. 1986). Only substanti al

housi ng code viol ations can serve as the basis for a Javins rent
abat enent, ?° and when the viol ations deprive the tenant of

i nportant services previously provided, the result is a
substantial reduction in provided services within the neaning of
8§ 42-3509.01(a), thus formng a basis for a rollback of rents.
Because both the Tenants' clainms for rent abatenents and the
Association's claimfor a rollback of rents were presented to the
bankruptcy court, it makes no sense for essentially the sane

i ssues regardi ng housing code violations to be tried twi ce, once
before the bankruptcy court (pursuant to the Tenants' clainms) and

again before the DCRA (pursuant to the Association's claim

20 See Weintraub, 458 A 2d at 47 n.5, citing Javins, 428
F.2d at 1082 n.63 (“The jury should be instructed that one or two
m nor violations standing al one which do not affect habitability
are de mnims and would not entitle the tenant to a reduction in
rent.”); Wight v. Hodges, 681 A 2d 1102, 1105 (D.C. 1996).
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unless 1n so doing the court would frustrate the objectives of
the doctrine of primary jurisdiction: greater uniformty of
result and the utilization of the specialized and expert

knowl edge of the agency. Thonpson, 570 A 2d at 287.

Those obj ectives would not be frustrated here. It suffices
to determne that as a matter of |aw some roll back of rents would
be recoverabl e before the DCRA, whatever the magnitude. There
can be no question that Stancil’s failure to provide hot water
for substantial parts of the winters constituted a substanti al
reduction in previously provided services. Wre this record
before the DCRA it would, as a matter of law, be clearly
reversible error for the DCRA to not conclude that, at |least with
respect to Stancil’s failure to provide hot water, the degree of

the | oss was substantial (the test posed by Interstate, 501 A 2d

at 1262), and that this thus resulted in a substantial reduction
of previously provided services. Even if the DCRA interpreted
the statute as parsinoniously as possible in favor of Stancil,
because this case presents facts which, as a matter of |aw, nust
be held to constitute a substantial reduction in services, it is

not a case requiring the DCRA's expertise and therefore the
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doctrine of primary jurisdiction does not apply.“

This logically follows fromthe nature of the doctrine. *“A
guestion of '"primary jurisdiction' [only] arises when a claimnmay
be cogni zable in a court but initial resolution of issues within
t he speci al conpetence of an adm nistrative agency is required.”
Thonpson, 570 A 2d at 288 (enphasis added). Here the
di spositive | egal issue, the existence on this record of a
substantial reduction in previously provided services based on
the unavailability of hot water in the winter, required no

speci al conpetence of the DCRA to resol ve because, as a matter of

21 Because the statute is not susceptible of any
interpretation other than that there was a substantial reduction
in services, this is not an instance in which the doctrine of
primary jurisdiction first requires the interpretation of the
statute to be undertaken by the adm nistrative agency. See Vargo
v. Barry, 667 A .2d 98, 102 n.6 (D.C. 1995); Estate of Underwood
v. National Credit Union Admin., 665 A 2d 621, 633 (D.C 1995)
(concl udi ng that because there was no "substantial question”
whet her the statute applied, the doctrine of primary jurisdiction
did not require that the adm nistrative agency charged with
i npl enenting the statute nmake the initial determ nation
concerni ng coverage before the court could exercise
jurisdiction).
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Il aw, the DCRA could only reach the sanme concl usion. ¢

Accordingly, the doctrine does not bar this court from concl udi ng
t hat sonme roll back of rents would have been awarded had the claim
been pursued in the DCRA in the first instance.

Because there woul d be sone roll back of rents in a
proceedi ng before the DCRA, that suffices to make the Association
a prevailing party presunptively entitled to recover attorney's
fees.?® That is the only other claimof the Association that
survi ves because, as next explained in part C, the claimfor
trebling of damages nust be disallowed. Thus, the actual anount
of the allowed rollback of rents need not be fixed.

In these circunstances, it makes no sense to invoke the
doctrine of primary jurisdiction and to refuse to adjudicate that

the Association has a valid rollback claim The doctrine ought

22 See Am Cetacean Soc'y v. Baldridge, 604 F.Supp. 1398,
1410 (D.D.C. 1985), aff'd, 768 F.2d 426 (D.C.Cir.1985), rev'd on
ot her grounds sub nom, Japan Whaling Ass'n v. Am Cetacean
Soc'y, 478 U.S. 221 (1986):

This case is a sinple issue of statutory
interpretation. Questions of law are particularly
within the conpetence of the judiciary to resolve, and
are not subject to initial agency consideration under
the primary jurisdiction doctrine. Nader v. Alleghany
Airlines, 426 U S. 290, 305-6, 96 S.Ct. 1978, 1987-88,
48 L. Ed. 2d 643 (1976); G eat Northern Ry. Co. V.
Merchant's Elevator Co., 259 U S. 285, 290-91, 42 S.C
477, 478-79, 66 L.Ed. 943 (1922).

See also Ws. Cent. Ltd., 154 F.3d at 411.

2 As to the attorney’s fees claim that is an issue that
requires no particular expertise in rent |law adm nistration for
this court to address. The doctrine of primary jurisdiction does
not apply to that claim
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not be applied in a nechanical fashion that 1s blind to the
pur pose of the doctrine.?
C.
The record is devoid of evidence regarding the rent ceiling.
As the party pressing for treble danages, the Association had the
burden of production and the burden of persuasion on this issue.
That dual burden is not altered by the intervention of bankruptcy

as the setting in which the claimis litigated. Raleigh v. 111.

Dep't of Revenue, 530 U. S. 15, 120 S. C. 1951, 147 L.Ed.2d 13

24 As stated in U.S. Pub. Interest Research Goup v. Atl
Salnmon of Me., LLC 339 F.3d 23, 34 (1st Gr. 2003) (citations
omtted):

In a nutshell, the primary jurisdiction doctrine
permts and occasionally requires a court to stay its
hand while allowi ng an agency to address issues within
its ken. Although sonetines treated as a nechanica

and rigid requirenment, the nodern viewis nore

fl exi ble, and the decision usually depends on whether a
reference will advance the sound disposition of the
court case and whether failure to refer will inpair the
statutory schene or undernmi ne the agency to which the
reference m ght be made.

As the court in Thonpson noted, “[w]e generally defer to agencies
for initial resolution of issues the legislature has put in their
speci al conpetence.” 570 A 2d at 287 (enphasis added).
Accordingly, the Court of Appeals does not view the doctrine in
an inflexible fashion. See Goode v. Antioch Univ., 544 A 2d 704,
706 n.5 (D.C. 1988) (noting that appropriate considerations
include that a litigant woul d suffer unwarranted substanti al

del ay by application of primary jurisdiction doctrine if the
agency can provide only limted assistance to a court that

ot herwi se has the power and the conpetence to resolve a dispute;
that the doctrine requires a case by case application; and that

t he doctrine does not apply when specialized expertise does not
make the agency a preferable forumand judicial action wll not
adversely affect the agency's performance of its
responsibilities).
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(2000). Both parts of the burden of proof -- the burden of
production and the burden of persuasion -- are substantive rights
that are not altered by the Bankruptcy Code. See id, 530 U S. at
20-21 & 21 n.1. Wth respect to showing an entitlenment to treble
damages under D.C. Code 8 § 42-3509.01(a) (including the issue of
rent ceilings), both burdens rested on the Association, and
District of Colunbia | aw does not create a presunption that rent
ceilings were exceeded.
1
Nei t her of the burdens of proof regarding the issue of rent
ceilings was discharged in this case by the Association's proof
of claimitself. Under 11 U S.C. 8§ 502(a), a proof of claimis
deened al |l owed unl ess objected to. Once a claimis disputed, it
is no longer entitled to that effect.
2.
However, a properly executed and filed proof of claim
constitutes “prima facie evidence of the validity and anmnount of
the claim” F.R Bankr. P. 3001(f).2? Wwen a claimis

undi sputed, Rule 3001(f) plainly works no inproper alteration of

2% In a chapter 11 case, a schedul ed cl aim (unl ess
schedul ed as di sputed, contingent, or unliquidated) is accorded
the sane effect. F.R Bankr. P. 3003(b)(1).
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substantive rights as it is consistent wth 8 502(a). “°
Rul e 3001(f) simlarly ought not be construed to create a
presunption of validity, thereby altering substantive rights,

when a claimis disputed. See Dick v. NY. Life Ins. Co., 359

U S. 437, 446 (1959) (holding that “presunptions (and their

ef fects) and burden of proof are 'substantive'” rather than
procedural).?” Mreover, “a broad reading [of a Federal Rule€]
that would create significant disuniformty between state and
federal courts should be avoided if the text permts.” St ewar t

Og.., Inc. v. Ricoh Corp., 487 U.S. 22, 37-38, 108 S.Ct. 2239,

101 L. Ed.2d 22 (1988). 2%

26 Section 502(a) and Rule 3001(f) permt a creditor
initially to establish an undi sputed claimby a proof of claim
t hat avoi ds the expense that would be entailed if the creditor
were required to proceed by way of a conplaint and associ at ed
procedures for obtaining a judgnent establishing the claim See
In re Landbank Equity Corp., 973 F.2d 265, 269 (4th Cr. 1992).
Clearly that function does not alter a substantive right (because
the claimis undi sputed).

2" The Federal Rul es of Bankruptcy Procedure “shall not
abridge, enlarge or nodify any substantive right.” 28 U S.C 8§
2075.

28  The court need not fully explore when a duly promul gat ed
Federal Rule is deened to displace state law. See Erie RR V.
Tonpkins, 304 U.S. 64, 78, 58 S.Ct. 817, 82 L.Ed. 1188 (1938);
GQuaranty Trust Co. v. York, 326 U S 99, 109, 65 S.C. 1464, 89
L. Ed. 2079 (1945); Hanna v. Pluner, 380 U. S. 460, 468, 85 S. Ct
1136, 14 L.Ed.2d 8 (1965); Byrd v. Blue Ridge Rural Electric
Coop., Inc., 356 U.S. 525, 78 S.Ct. 893, 2 L.Ed.2d 953 (1958);
Gasperini v. Center for Humanities, Inc., 518 U S. 415, 427 n. 7,
116 S.Ct. 2211, 135 L.Ed.2d 659 (1996); Walker v. Arnto Stee
Corp., 446 U.S. 740, 749-50, 100 S.Ct. 1978, 64 L.Ed.2d 659
(1980); Burlington Northern RR Co. v. Wods, 480 U S. 1, 4-5,
107 S.Ct. 967, 94 L.Ed.2d 1 (1987).
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For Rule 3001(f) to apply, the proof of clalmnmust conply
with Rule 3001(a) which requires that a proof of claim shal
conform substantially to the appropriate Oficial Form In turn,
the Oficial Formrequires a creditor to state on the proof of
claimthe basis for the claim “In order for a claimto be
entitled to the weight afforded by Rule 3001(f), it nust
set forth the facts necessary to support the claim” Collier on
Bankruptcy  3001.09[1] (15th ed. 2003) (footnote omtted).? It
foll ows that when an adequate factual basis for a claimis not
stated, the proof of claimdoes not trigger Rule 3001(f) with
respect to the claim=?® Here, the proof of claimfiled by the
Association failed to trigger Rule 3001(f) with respect to the

claimthat treble damages were warranted.

2 See also Inre Alegheny Int'l, Inc., 954 F.2d 167,
173-74 (3d Cir. 1992); Wight v. Holm(In re Holm, 931 F.2d 620,
623 (9th Cir.1991); In re Marino, 90 B.R 25, 28 (Bankr. D. Conn.
1988).

3 See In re Hongisto, 293 B.R 45, 50-51 (N.D. Cal. 2003)
(allegations in state court conplaint appended to creditor's
proof of claimfailed to state basis for inposing legal liability
on debtor for creditor's arrest: Rule 3001(f) was thus
i napplicable); WIlson v. Broadband Wreless Int'l Corp. (Inre
Br oadband Wreless Int'l Corp.), 295 B.R 140, 145 (10th Cr. BAP
2003) (proof of claimwhich set forth facts not show ng exi stence
of claimagainst debtor was not entitled to Rule 3001(f) effect);
In re Svendsen, 34 B.R 341 (Bankr. D.R 1. 1983). \Whether the
proof of claimsets forth a sufficient factual basis to support
the claimis determ ned by the substantive nonbankruptcy | aw
governing the claim See In re Chain, 255 B.R 278, 280-81
(Bankr. D. Conn. 2000) (proof of claimfailed to establish that
guaranty was in witing and signed by the party to be charged as
requi red by Connecticut statute of frauds).
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3.

Specifically, with respect to the claimfor a recovery of
rents based on a substantial reduction or elimnation of services
and facilities, the proof of claimfailed to allege the necessary
predi cate to treble danages of rents charged or paid in excess of
the applicable rent ceilings. The Association's proof of claim
asserted a claimof $296,711.82, and asserted as the basis for
the claim“Lawsuit” and referred to an attached exhibit, the
petition (including a First Supplenment thereto) filed with the
DCRA in 2922 Tenants' Ass’n v. Rufus and Delores Stancil, TP No.

24993. The petition itself failed to address whether the rents
paid were in excess of rent ceilings, and thereby the petition
(and the proof of claimincorporating the petition) failed to
state a sufficient factual basis for awarding treble damages.

The petition never nentions rent ceilings. The only nention
of treble danmages occurs in the part of the petition which
al l eges that services and/or facilities provided in connection
with the units had been permanently or substantially reduced, and
whi ch asserts that the evidence would justify the awardi ng of
triple damages, citing 14 DDC MR 8§ 4217.1. However, 8§ 4217.1
provi des for an award of treble damages w t hout mentioning the
requi renent of a showing that the rent charged or paid exceeded
the rent ceiling, and in dispensing with that requirenent is, as

al ready noted, invalid under Tenants of 738 Longfellow St., 575

A.2d at 1213. In seeking treble damages, the petition failed to

set forth that rents were paid in excess of the rent ceiling, a

92



necessary predicate for trebling danages. The proof of clalm
whi ch incorporated the petition, accordingly cannot be accorded
Rul e 3001(f) treatnent regarding the treble damage clai m?3!

4.

Stancil's objection contested his liability for treble
damages. Because Rule 3001(f) did not apply to the issue of the
rent ceiling, the Association bore the burden of going forward
and produci ng evidence to denonstrate that the rents charged and
pai d exceeded the rent ceilings. Having presented no evidence
regarding the level of the rent ceilings, its claimfor treble
damages nmust fail with respect to danages recoverabl e based on a
substantial reduction or elimnation of services and facilities.

Al t hough the court has ordered a substantial rollback of
rents, and a retroactive reduction of each Tenant's existing rent

ceiling mght be justified, see Delwn Realty Co. v. D.C. Hous.

Commin, 458 A.2d 58 (D.C. 1983), the record does not even
establish the dollar |evel of the existing rent ceilings. The
rents a |landlord charges may, by reason of market forces or a
landlord's laxity in increasing rents, fall far short of the rent
ceilings applicable to his property. Accordingly, the record

does not permt this court to find that the rents paid exceeded

3. The Association’s defective proof of claimregarding
trebl e damages had an adverse practical effect on Stancil. He
was not put on notice that the Association was cl ai mng
violations of the rent ceilings as a basis for its claim and,
accordingly, was not alerted to the significance of the |evel of
the rent ceilings in the determ nation of whether treble damages
coul d be recovered.
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existing rent cellings.

Even if the rent ceiling were retroactively reduced in a
substanti al percentage, or in the sane anmobunt as the court's
roll back of rents, that m ght or mght not result in the Tenant's
paynents of rents having exceeded the retroactively adjusted rent
ceiling. The rent ceiling depends in part on the base rent for
the rental unit. See D.C. Code § 42-3502.06(a). The record is
devoi d of evidence of the base rents. 3 Mor eover, as Afshar
denonstrates, what constitutes an act justifying a roll back of
rents does not necessarily equate to an act justifying a
reduction of the rent ceiling. The court will not specul ate what
t he DCRA woul d deemto be the appropriate reduction, if any, of
the rent ceilings.

The Associ ation never invoked the doctrine of primary
jurisdiction under Drayton, 462 A 2d 1115, to request this court
to stay this proceedi ng pending the outcone of the petition in
the DCRA with respect to the claimfor treble damages. As in the
case of the roll back renedy issue, Drayton does not require a
di fferent outconme even though the District of Colunbia Court of
Appeal s has held that the doctrine of primary jurisdiction is not
wai vabl e.

The Association's petition in the DCRA for trebl e damages

2. D.C. Code § 42-3501.03(4) provides:

“Base rent” neans that rent legally charged or
chargeable on April 30, 1985, for the rental unit which
shal |l be the sum of rent charged on Septenber 1, 1983,
and [certain authorized rent increases].

94



did not request a retroactive adjustnent of rent ceilings, and
rested instead on 14 D.C MR 8 4217.1, a regulation which

i nproperly inposes treble damages wi t hout any requirenent that
the rents charged or paid exceeded rent ceilings. Because, as a
matter of law, the only petition pending before the DCRA sought
trebl e damages on an insufficient basis and the record here does
not, as a matter of |aw, support an award of treble damages, the
DCRA would simlarly have been required to deny trebl e danages,
and a stay of these proceedi ngs woul d have been pointless. Cf.

Stevenson v. D.C. Bd. of Elections & Ethics, 683 A 2d 1371, 1378

(D.C. 1996). For the sanme reasons di scussed above as to why the
doctrine did not bar this court's ruling on the rollback renedy,
the doctrine of “primary jurisdiction” upon which Drayton is

f ounded ought not apply when the only issue to be stayed woul d be
a losing proposition for that party in the adm nistrative agency
as a matter of |aw.

When, as here, the record (lacking any evidence of the rent
ceilings) would, as a matter of |aw, have conpelled a denial of
trebl e damages by the DCRA, the doctrine of primary jurisdiction
does not apply as there is no need to resort to the expertise of
the adm ni strative agency in deciding the treble damage claim

The |l evel of rent ceilings, as retroactively adjustable for
substanti al reductions in services, would have been an issue
appropriate for resolution by the DCRA had that issue been
properly put into play here. However, even in District of

Col unmbi a courts, the doctrine of primary jurisdiction cannot
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apply when an issue that would require resort to the expertise of
an admi ni strative agency has not been pled as an issue requiring
resolution by the trial court. Here, the level of rent ceilings
(whet her as they existed or as they m ght be retroactively
adj usted) was not set forth as an elenment of the Association's
proof of claimasserting its claimfor treble damages: the proof
of claimrelied upon factual grounds devoid of any nention of
rent ceilings and on an invalid regulation (which does not
mention rent ceilings) as the legal basis for its treble damage
claim

The proof of claimwas the equivalent of a conplaint, with
the objection to claimthe equivalent of an answer. See In re

Am Exp. Goup Int’'l Services, Inc., 167 B.R 311, 313 (Bankr

D.D.C. 1994). The Association never anmended its proof of claim
to assert rent ceiling levels, and in particular rent ceiling
| evel s as they m ght be retroactively adjusted, as an el enment of
its claim

The Association's pretrial statenent filed May 24, 2004,
bel atedly stated that “D.C. Code 2001 Ed. § 45[sic]-3509.01

allows trebl e danages,” but stated that the treble damages
allowed by the statute are “for the anmount that the rent
col l ected exceeds the all owabl e anmount of rent.” The
Association's pretrial statenment thus proceeded under an
interpretation of the statute that, like 14 DDC. MR § 4217.1
conflicts with 8§ 42-3509.01 by not limting treble danages to the

“amount by which the rent exceeds the applicable rent ceiling.”
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Moreover, even If the pretrial statenent could be read as
referring to rent ceilings, it could be read as referring to
only existing rent ceilings (as any adjustnment of rent ceilings
woul d properly be the province of the DCRA, not this court).
Proof of those existing rent ceilings could have been
presented.* None was.

The pretrial statenment did not state that the Association,
incident to seeking treble danages, was seeking a retroactive
adj ustment of rent ceilings, the type of issue upon which resort
to DCRA expertise woul d have been appropriate. The Association's
pretrial statenent, in other words, did not suffice to place
either the court or Stancil on notice that retroactive
adjustnments of rent ceilings were at issue, and thus did not
alert Stancil or the court to the issue of primary jurisdiction
t hat woul d have presented.

At trial, the Association presented no proof of even the
| evel of existing rent ceilings. Even if the Association had
requested this court to adjust the rent ceilings retroactively,

the existing rent ceilings are the starting point in making any

33  Although the DCRA may have primary jurisdiction to act
on petitions to adjust rent ceilings, D.C. Code § 42-3502. 06
permts the existing rent ceiling to be ascertained as a matter
of law upon a showi ng of the base rent (8 42-3502.06(a)), annual
adj ustnments of general applicability determ ned by the Rental
Housi ng Comm ssion (8 42-3502.06(b)), and any increases or
decreases to the rent ceiling that have been i nposed by decisions
(8 42-3502.06(a)).
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such reduction. %

The Association either failed to realize that rent ceilings
were an elenent of its treble damage claimor deliberately relied
upon a regulation and an interpretation of the statute which
i nproperly dispense with a showing of rent ceilings. Either way,
by pointing only to the invalid regulation and interpretation as
the basis for recovering treble danmages, and by failing to
mention rent ceilings, the Association never put Stancil or the
court on notice that rent ceilings were at issue. Stancil's
right to a resolution of his objection to claimought not be
del ayed further when the Association failed properly to put rent
ceilings in issue. That Drayton and the doctrine of primary
jurisdiction mght have required staying a ruling on rent
ceilings had retroactive adjustnments of rent ceilings been put in
issue is an irrel evant hypothetical.

D.

No additional damages (and hence, as well, no treble

damages) are recoverable with respect to the other clains

asserted in the Association's proof of claim

3 D.C. Code 8§ 42-3502.11 provides in relevant part:

| f the Rent Adm nistrator determnes that the rel ated
services or related facilities supplied by a housing
provi der for a housing accommobdation or for any rental
unit in the housing accommopdati on are substantially .
decreased, the Rent Admnistrator may . . .

decrease the rent ceiling, as applicable, to reflect
proportionally the value of the change in services or
facilities.
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1.
One of those clainms (set forth in the petition incorporated
by the proof of clain) was for retaliatory actions directed
agai nst the Tenants in violation of what was previously D.C. Code
§ 45-2552 (1981) and is now D.C. Code § 42-3505.02 (2001). Such
a claimprovides a tenant with no i ndependent cause of action for

damages. Twyman v. Johnson, 655 A 2d 850 (D.C. 1995)

(interpreting D.C. Code § 45-2552(a)). It is thus not a “claini
within the neaning of 11 U S. C. § 101(5) for which paynent nay be
sought by way of a proof of claim
2.

The other claim (set forth in the petition incorporated by
the proof of clain) was based on a rent increase taken while a
unit was not in substantial conpliance with the housing
regul ations and a failure to give 30-day notice of a rent
i ncrease. *® Specifically, the petition alleged that in June
2000, the last nonth of the claimperiod at issue here, a $30.00
rent increase had been demanded of the tenant in apartnent 201
(who is Armda Al faro) as not having been preceded by 30-day
notice or the filing of proper rent increase fornms, and as having
been taken while the unit was not in substantial conpliance with

the D.C. Housing Regul ati ons.

% See D.C. Code § 42-3502.08 paragraphs (a)(1) (A and
(a)(2) (2001) (which address the effect of nonconpliance with
housi ng regul ations on the permssibility of rent increases);
D.C. Code § 42-3502.08(a)(1)(E) (2001) (which bars a rent
i ncrease unless 30-day notice is given under 8§ 42-3509.04).
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These clains woul d arguably support a claimunder 8 42-
3509.01(a)(1) for demanding or receiving any rent for a rental
unit in excess of the maxi mum all owabl e rent applicable to the
unit under the provisions of D.C. Code 88 42-3502.01 through 42-
3502. 21 (subchapter 1l of chapter 35 of title 42 of the D.C. Code
(2001)). However, the petition did not claimthat the $30 was
pai d, the Association's pretrial statenent in this proceeding
limted its claimto recovering a trebling of rent paid (and
attorney's fees and costs), and Ms. Alfaro admtted that she
stopped paying rent in April 2000, prior to the inproper rent
i ncrease.

Even if relief had been sought regarding the $30 increase as
havi ng been inproperly demanded al beit not paid, the court could
direct an affirmative recovery of the $30 increase under § 42-
3509.01(a)(1) only if it exceeded the applicable rent ceiling.?3®
The Association, as discussed above with respect to the claimfor
trebl e damages based on a substantial reduction or elimnation of

services, failed to present evidence of the applicable rent

% In this regard, D.C. Code § 42-3502.07 (2001) does not
list 8 42-3502.08 as one of the provisions under which the rent
ceiling my be adjusted. Instead, 8 42-3502.08 is not a rent
ceiling provision. See Afshar, 504 A 2d at 1109 nn. 7-8.
Accordingly, even when there is a showing of the applicability of
8 42-3502. 08 paragraphs (a)(1) (A, (a)(2), and (a)(1)(E), that
does not establish that rents were charged in excess of the rent
ceiling, the necessary predicate for awardi ng damages under § 42-
3509.01(a) (1) based on excessive rents having been charged.

100



ceilings, and thus may not recover danmages on that basis.?

Because no danmages can be awarded with respect to the $30
rent increase, it follows that treble danages are not recoverable
as to this claim Mreover, the petition did not request a
trebling of damages with respect to this claim

E

The petition filed in the DCRA |lawsuit and incorporated as
part of the Association’ s proof of claimincludes a claimfor
reasonabl e attorney’s fees. D.C. Code § 42-3509.02 (2001)
provi des:

The Rent Admi nistrator, Rental Housing Conm ssion,

or a court of conpetent jurisdiction my award

reasonabl e attorney’s fees to the prevailing party in

any action under this chapter, except actions for

evi ction authorized under 8§ 42-3505. 01.
The Association has limted its claimfor attorney's fees to
those incurred in the DCRA | awsuit, and does not seek attorney's
fees incurred in the litigation of its claimin this court. The
proof of claimfails to state what portion of the Association's
$296,711.82 claimis attributable to attorney’s fees.

In its proposed findings of fact and conclusions of |aw, the
Associ ation asserts that because “[t] he Debtor presented no

evi dence to challenge the prima facie validity of the

Association’s claimfor attorney’s fees . . . . the Association’s

3% Nor would an affirmative recovery be avail abl e based on
the alternative renmedy of a rollback of the demanded (but not
paid) rent. A rollback based on § 42-3509.01(a)(1) (which does
not require a show ng that the rent demanded exceeded the rent
ceiling) would sinply result in the $30 not being due (with no
affirmati ve recovery because the $30 was never paid).
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claimfor attorney’s fees should be allowed In the anmount of
$38,133.50.” The court, however, agrees with Stancil that the
proof of claimis not prima facie evidence under Rule 3001(f) of
t he amount of the Association’s attorney’s fee claim Nowhere in
its proof of claimdid the Association ever assert that it was
entitled to attorney’s fees in the amount of $38, 133. 50.
Al t hough the Association’s filings in connection with
adj udi cation of the debtor’s objection to claimclearly indicate
that this is the amount sought, Rule 3001(f)’s evidentiary
presunption of prinma facie validity only extends to the proof of
claimitself, not to allegations made in papers filed in
connection with the litigation of the objection to the claim

Rul e 3001(f) provides that “[a] proof of claimexecuted and
filed in accordance with these rules shall constitute prim facie
evi dence of the validity and anmount of the claim” Even though a
properly filed proof of claimis prim facie evidence of its
validity under Rule 3001(f), Raleigh teaches us that both the
burden of production and the burden of persuasion are substantive
rights that remain unaltered by the bankruptcy code. See
Ral ei gh, 530 U.S. at 20-21. Thus, rather than shifting those
burdens, Rule 3001(f) should instead be understood as providing
creditors with a potentially | ess cunbersonme neans by which to
satisfy those burdens.

In this case, the Association’s proof of claimwas entirely
silent as to the anmobunt of attorney’ s fees sought in connection

with its claim Wen a creditor asserts multiple bases for
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recovery within a single proof of claim as the Associ ation has
done here, the creditor nmust sonmewhere in its proof of claim
specify how the value of the claimis to be divided anong the
claims various conponents. |If a creditor fails to provide such
a breakdown of values in its proof of claim the specific amunts
the creditor wishes to claimas attributable to the different
conponents of its claimw Il need to be supported wi th additional
evidence if the claimis not allowed in its entirety.

Mor eover, the issue of the appropriate anount of attorney's
fees was premature until the Association actually prevail ed. 3
Even if the anpbunt of attorney’s fees now clained by the
Associ ation had been set forth in the proof of claimand were
entitled to Rule 3001(f)’s evidentiary presunption of prim facie
validity, the issue is only nowripe to be litigated. Stanci
was conpletely justified in his belief that the reasonabl eness of
any attorney’s fees to which the Association m ght becone
entitled was a question properly addressed only after the
Associ ation prevailed on the nerits of its underlying claim
D.C. Code § 42-3509.02 nmakes clear that a party cannot seek a
recovery of attorney’s fees under the statute unless and until
that party is found to be a “prevailing party” in an action

brought under Chapter 35 of the D.C. Code, and the Association

3 1f the court treated the attorney's fee claimas not
havi ng been premature, the Association would be the loser. It
bears the burden of proving the amount of its attorney's fees
claim but presented no evidence regardi ng the anmount of
attorney's fees incurred: Rule 3001(f) did not supply such
evi dence, and no ot her evidence was submtted.
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did not becone a prevailing party wthin the neaning of D. C. Code
§ 42-3509.02 until this opinion was issued.

The nmunicipal regulation relating to recovery of attorney’s
fees that would have applied in the DCRA proceedi ng further
supports this approach. 14 DDC MR § 3825.2 provides that “a
presunption of entitlenment to an award of attorney’s fees is
created by a prevailing tenant, who is represented by an
attorney.” 14 D.C.MR 8§ 3825.7, however, provides that “[a]n
award of attorney’s fees by the Rent Adm nistrator or the
Comm ssi on shall be based on an affidavit executed by the
attorney of record item zing the attorney’s tinme for |egal
services and providing the applicable information listed in
section 3825.8 [which lists factors to consider in a |odestar
anal ysis]....” Thus, under 8§ 3825 it is only after a party
prevails in the underlying litigation that a presunption of
entitlement to attorney’s fees arises, and the presunption that
arises goes only to the question of “entitlenent” to an
undet ermi ned anount of fees, not to the reasonabl eness of the
anount of fees ultimtely sought by the prevailing party.

For all of these reasons, and consistent with the procedure
set forth in 14 DC MR § 3825.7, the procedure for addressing
t he reasonabl eness of attorney’s fees clainmed in connection with
t hese proceedings will be for the Association, now that it

qualifies as a “prevailing party,” to submt a statenent of fees

for legal services to which the debtor nmay then object.
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VI
In closing argunent Stancil's counsel argued that the
trustee, Webster, has a setoff claimagainst the tenants for rent
accrued during the adm nistration of the case. However, the
estate here has a surplus above all allowed clains, with the
result being that unliquidated clains the trustee had, if any,
will eventually be abandoned to Stancil. There is no reason to
think that Stancil would succeed in collecting such clains:
Stancil's crimnal sentence forbids his collecting rents until
t he housi ng code viol ati ons have all been abated and Stanci
i ntroduced no evidence to denonstrate the abatenent of housing
code violations. 1In any event, Stancil did not raise the issue
during the trial itself, and never sought an order to conpel the
trustee to assert the clainms or to abandon themto Stancil so
that they would properly be at issue in the trial.
Vi |
An order foll ows.

[ Si gned and dat ed above. ]
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[ Counsel for the Tenants]

Wendel | W Webster
[ Chapter 7 Trustee]

Ofice of the United States Trustee
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