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OPI Nl ON AND ORDER RE
Bl LL OF COSTS OF VARI QUS TENANTS OF 2922 SHERMAN AVENUE

The tenants whose clainms were the subject of the court's
earlier opinion have filed a Bill of Costs. Prelimnarily, the
court notes that a court nmay only tax costs as authorized by

statute. See Crawford Fitting Co. v. J.T. Gbbons, Inc., 482 U S

437, 445 (1987) (rejecting claimthat “a federal court is
enpowered to exceed the limtations explicitly set out in [28
U S . C] 88 1920 and 1821 wi thout plain evidence of congressional

intent to supersede those sections”); see also W Va. Univ.

Hospitals v. Casey, 499 U S. 83, 86 (1991). 1In keeping with the

American rul e such, costs are awarded “sparingly” and shoul d be

“given careful scrutiny.” Farnmer v. Arabian Am GOl Co., 379 U S

227, 235 (1964). However, “it is clear in this GCrcuit that, as
long as the costs of itens for which a party seeks rei nbursenent
are statutorily authorized, there is a strong presunption in

favor of an assessnent against the losing party.” Zdunek v.



Washi ngton Metro. Area Transit Auth., 100 F.R D. 689, 692 (D.D.C.

1983) (citing Sun Ship, Inc. v. Lehman, 655 F.2d 1311 (D.C. Gr
1981)).

The tenants’ reliance on Cooper Liquor, Inc. v. Adol ph Coors

Co., 684 F.2d 1087 (5th Cr. 1982), which permtted other
expendi tures beyond those specified by statute to be taxed as
costs “in exceptional cases presenting unusual equitable
considerations in order to achieve justice,” id. at 1099, is

woeful |y m splaced. Cooper Liquor was expressly overruled on

this point by the Fifth Grcuit in Int’l Wodwrkers of Am V.

Chanmpion Int’'l Corp., 790 F.2d 1174 (5th G r. 1986) (en banc),

and J.T. G bbons, Inc. v. Cawford Fitting Co., 790 F.2d 1193

(5th Gr. 1986) (en banc). See Int’'l Wodworkers, 790 F.2d at

1175-76; J.T. G bbons, Inc., 790 F.2d at 1194. Upon revi ew of

t hose decisions, the Suprenme Court affirmed as to this precise

issue in Ctawford Fitting. 482 U S. at 445. Wth these

principles in mnd, the court turns to the four types of costs
rai sed by the tenants in their Bill of Costs.

First, the Menorandum acconpanying the Bill of Costs
erroneously states:

[ T] he attached affidavit delineates copying
costs incurred by the Legal Aid Society of
the District of Colunbia in preparation of

t he case, and deposition transcript costs
incurred by Steptoe & Johnson for the
deposition of Rufus Stancil that was utilized
in the court proceedings. The costs
represent sparing requests for costs, as the
tenants incurred unforeseen costs of
l[itigation that are not requested in the Bil
of Cost[s] like travel expenses, |oss of



wages, and |unch expenses while awaiting
testi nony.

(Meno. at 11) (enphasis added). Contrary to this statenent in
t he Menorandum included in the Bill of Costs are “travel costs
associated with litigation” of $99.40. As the Menorandum
recogni zed, such costs are not taxable and will be disall owed.

Second, the Bill of Costs includes another item not
menti oned in the Menorandum nanely, $60.50 in postage costs,
whi ch are not taxable and thus will not be all owed.

Third, the costs include copies of papers that were not
“necessarily obtained for use in the case.” “Necessarily
obt ai ned” does not nean that the nmaterials and services obtained
“added to the conveni ence of counsel ... and perhaps ... have
made the task of the trial judges easier.” Farner, 379 U S. at
235. Merely making copies incident to the case is not enough.

See Sun Ship, Inc., 655 F.2d at 1318 nn. 48-49; Fressell v. AT&T

Technol ogies, Inc., 103 F.R D. 111, 116 (N.D. Ga. 1984) (“[t]his
court will only allow photocopyi ng charges that were necessary
for discovery and for trial presentation and will not allow

phot ocopyi ng charges for the conveni ence, preparation, research,

or records of counsel”); SCA Services, Inc. v. Lucky Stores, 599

F.2d 178, 181 (7th Cr. 1979) (“[T]he practicalities of preparing
a case for trial often require that the attorneys have frequent
and ready access to the depositions, and that they be able to
mar K annot ati ons and cross-references on the pages.”). The Bil

of Costs here shows no necessity for “use in the case” for sone
of the photocopies, both in the litigation here and in the
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l[itigation in the Superior Court, the nobst obvious exanpl e being
the copies of the court’s opinion that were sent to the tenants.
Wthout nore justification, the court is unable to determne in
many i nstances that the copying costs were necessary for use in
the case or reasonable, and the court is thus unable to approve

the copying fees in those instances at this tinme. See Robertson

v. Mcd oskey, 121 F.R D. 131, 134 (D.D.C. 1988); Otega v. Cty

of Kansas Gty, 659 F. Supp. 1201, 1218-19 (D. Kan. 1987);

Fressell, 103 F.R D. at 115. Counsel should file an anended bil
of costs for photocopying that is |limted to those photocopies
that were necessarily obtained for use in the case, and as to
those for which the necessity is not obvious, state why they were
necessary.

Fourth, the costs include costs incurred in the Superior
Court of the District of Colunbia in prepetition litigation of
the clains. These are allowable as part of the tenants’ clains
(because they were entitled to recover costs in the Superior
Court and such costs make up part of their claimfor damages
incurred prepetition). However, such costs are to be paid as
part of the allowed claimin the case, not as a separate
postpetition claimthat is to be collected fromthe debtor as
opposed to the bankruptcy estate. The debtor has not objected to
the pursuit via a bill of costs of such additional damages as
part of the tenants’ prepetition clains. The order allow ng the
tenants’ clains was a non-final claim and it can be anended to

al l ow as additional damages the costs incurred prepetition.



Al though it may not matter (because prepetition clains will be
paid in full fromthe estate), the prepetition costs all owed
ought to be treated as part of the allowed prepetition clainmns,
not as postpetition costs. It is thus
ORDERED that within 28 days after entry of this order,
counsel for the tenants shall submt an anended Bill of Costs
addressing the issue of photocopies together wth:
. a proposed suppl enmental order regardi ng the additional
anounts owed each tenant as an all owed prepetition
claimfor costs incurred prepetition in the Superior

Court:; and

. a separate proposed order regardi ng postpetition costs

owed each tenant
in conformty with this Qoinion and Order. It is further
ORDERED t hat the debtor may object to the anended Bill of
Costs and to the proposed orders submtted within 14 days of
their filing.
[ Si gned and dat ed above. ]



Copi es to:

Edward M Ki mre
[ Counsel for Debtor]

Joshua R Tayl or
[ Co- Counsel for the Tenants]

Charles A Ml l oy
[ Co- Counsel for the Association]

Daniel A Katz
[ Co- Counsel for the Association]

Adri enne Der Vart ani an

Julie L. Becker

Jenni fer L. Berger

[ Co- Counsel for the Tenants]

Wendel | W Webster
[ Chapter 7 Trustee]

Ofice of the United States Trustee



