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ORDERED that the Order set forth belowis 75@.%
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Si gned: January 10, 2005.

tthe T Tl Bl
S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )
)

CAPI TOL HI LL GROUP, ) Case No. 02-00359
) (Chapter 11)

)

Debt or .

DECI SI ON REGARDI NG CROSS- MOTI ONS FOR SUMVARY  JUDGMVENT
ON CAPITOL HI LL GROUP'S OBJECTI ON TO NEWVARK' S CLAI M

Newmar k of Washington D.C. LLC, d/b/a Newmark & Bank
Conmpany (“Newmark”) has filed a claimagainst the Debtor in
this case in the anount of $454,025 (proof of claimno. 7),
whi ch Newmark all eges it earned as conmi ssions in connection
with real estate and consulting services Newmark and its
predecessor-in-interest provided to the debtor. For ease of
di scussion, the court will refer to Newrark’s predecessor-in-
interest and Newmark col |l ectively as “Newmark” throughout this
opi nion. The debtor objects to Newmark’s claim and has noved
for summary judgment, declaratory judgnment, and parti al
sunmary judgnment in connection with said claim Newmark has

obj ected to those notions and filed two cross-notions for



sunmary j udgnent.

As explained in nore detail below, Newmark's claimto a
conm ssion fromthe debtor is barred by D.C. Code § 42-1705,
whi ch precludes real estate agents from collecting brokerage
conm ssions in the absence of a witten |isting agreenment.
Newmar k has failed to satisfy this statutory requirenent, and
the court will grant summary judgment in the debtor’s favor on
that basis, but with | eave for Newrark to prove a cl ai m based
on hourly-based conpensati on.

I

The undi sputed facts is this case are as foll ows.

There are two parcels of real estate at issue in this
di spute (collectively, “the Properties”), both of which
bel onged to the debtor when the events in question took place.
There is the “Town House Land” |ocated on 7th Street, N E
Washi ngton, D.C., which the Debtor sold to the Hol | aday
Cor poration (“Holladay”) pursuant to a Decenmber 8, 2000
purchase and sal e agreenent, and there is the “Apartnment
Bui | di ng Land,” consisting of the |and and i nprovenents
| ocated at 700 Constitution Avenue, N.E., Washington, D.C.,
whi ch remai ns the debtor’s property.

In January 2000, after Holl aday nade an offer to

purchase the Properties, Dr. Shin (the debtor’s principal)



sought to enpl oy Newmark to provide val uation services and
assi st the debtor in maxim zing econom c return on the
Properties. Newmark subsequently “hel ped research, review,
and negotiate a contract dated March 24, 2000, in which
Hol | aday agreed to purchase part of the Property.” Bank Decl.
1 7. Three days later, in a letter dated March 27, 2000
(“March 2000 Letter”), Newmark provided the debtor with an
overvi ew of the comm ssion and hourly fee agreenent allegedly
governing the relationship between Newrark and the debtor.

In the March 2000 Letter, Newmark set forth the proposed
terns and conditions under which it would “performreal estate
br okerage and sal es services” on the debtor’s behalf “in
connection with the sale of 700 Constitution Avenue, N.E.

[ mani ng the Apartnment Building Land].” The letter was sent
to Dr. Shin by electronic facsimle transm ssion on March 27,
2000. Under the terms of the letter, the debtor was to pay
Newmar k an advance retainer of $1,500, and woul d pay Newmark
representatives their “current hourly rates,” which the letter
states as “$125 for Laurence Bank and Lisa Benjam n, $100 for
their associates, and generally |lower rates for services
rendered by other assistants.” The letter indicates that the
fees would “generally be based upon the anpunt of tine spent

by [ Newmark’ s] real estate professionals and support staff on



[the debtor’s] behalf and certain expenses incurred by

[ Newrar k] that are allocable to that representation.”

Newmar k, in turn, would provide detailed invoices, generally
on a nonthly basis, paynment of which would be expected within
30 days after services were rendered.

Finally, the March 2000 Letter provides that, in addition
to an hourly fee, Newmark is entitled to a comm ssion of one
percent of the purchase price of 700 Constitution Avenue, N.E.
(the Apartnment Building Land) in the event the property is
sold during the termof the agreenent, or to any purchaser who
is identified during or within two years after the agreenent’s
term nation. Newmark’s letter does not identify a term nation
date for the supposed agreement, nor does it purport to
di stingui sh between services to be perforned in exchange for
the hourly fee and services to be performed in exchange for
t he comm ssi on.

Finally, the letter provides that “[i]f the arrangenents
set forth above are agreeable, please acknow edge your
under st andi ng thereof and agreenment thereto by having the
encl osed two (2) copies of this letter dated and executed in
t he space provi ded bel ow and returni ng one executed copy
thereof to us.” The debtor never signed or returned an

executed copy of the letter to Newrark and no retainer was



ever paid. Although Newmark clainms that this letter
menorialized a pre-existing oral agreenent between Newrark and
t he debtor, the debtor denies the existence of any oral
agreenent to pay a conmm ssion. The debtor does, however,
concede the existence of an oral agreenent to pay Newmark on
an hourly fee basis.!?

By a |letter dated Septenber 29, 2000 (" Septenber 2000
Letter”), Newmark purported to anend “the earlier consulting
and commi ssi on agreenment dated March 27, 2000, regarding the
sal e and devel opnent of Capitol Hi Il Hospital [a reference
intended to nean the Properties].” The “earlier agreenment” to
whi ch the Septenber 2000 Letter refers is the March 2000
Letter described above, which Newmark concedes the debtor
never signed.

I n describing the services Newrark woul d provide, the
Sept enber 2000 Letter indicates that Newrark woul d be
“[a]dvising [the debtor] on the disposition of this property,
and will to [sic] provide unbiased, strategic advice as you

continue to anal yze your various options.” According to

1 Debtor’s Objection to Claimat 3 (D.E. No. 205, filed
Novenber 28, 2002) (“The Debtor, however, understood that
Newmar Kk had agreed to provide valuation services on an hourly
basis. The Debtor paid, and Newrark accepted, paynents on an
hourly basis in connection with such services subsequent to
the March 2000 Letter.”).



Newmark, this letter nenorializes an oral agreenment that Dr.
Shin and M. Banks (Newmark’'s representative) arrived at
during a round of golf. The debtor denies the existence of
such an oral agreenent.?

In the Septenmber 2000 letter, Newmark indicates that it
is to receive a 1% commi ssion on Square 865 and Square 895
(the Town House Land), in accordance with the March 27
“agreenment.” The Septenber 2000 letter further purports to
anend that earlier “agreenment” by granting Newmark a 3%
comm ssion on the sale of lot 76 (the Apartnment Buil ding
Land), while also term nating the hourly fee structure
described in the March 2000 Letter. As with the March 2000
Letter, the Septenber 2000 Letter provides that “[i]f the
arrangenents set forth above are agreeable, please acknow edge
your understandi ng thereof and agreenent thereto by having the
encl osed two (2) copies of this letter dated and executed in
t he space provi ded bel ow and returni ng one executed copy
thereof to us.” The debtor never signed nor returned an
executed copy of the letter to Newnark.

The only invoice that Newmark provided to the debtor was

2 (Objection to Claimat 3-4 (DE No. 205, filed Novenber
28, 2002) (“The Debtor never discussed the paynent of
conm ssion to Newrark in connection with the sale of the
Apartnment Building Land and the Town House Land.”)
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dated April 6, 2000, and was for seven hours of service at an
hourly rate of $125.00. The debtor paid the invoice on April
26, 2000. No further invoices were sent and no further
payments were made.

The debtor entered into a purchase and sal e agreenent
with Hol |l aday dated Decenber 8, 2000, which provides that the
debtor is to sell the Apartment Building Land and the Town
House Land to Hol |l aday. The Town House Land was sold to
Hol | aday pursuant to that agreement for $3,000,000. Newmark
has claimed a 1% conm ssion on that sale price, or $30,0000
plus interest. The Apartnment Buil ding Land, which the debtor
agreed to sell to Holladay for $13, 300,000, was never sold.

Al t hough Hol | aday and the debtor no | onger intend to go
forward with the sale, Newmrark still asserts a claimfor a 3%
comm ssion on the sale price, or $399,000 plus interest or, in
the alternative, rejection damages on the theory that Newmark
was a third party beneficiary to the sales contract and it was
the debtor’s own wongdoing that prevented the sale from going
forward.

Each of the two purchase and sal e agreenents signed by
t he debtor and Hol |l aday (March 24, 2000, and Decenber 8, 2000,
respectively) included a provision that “Seller [Capitol Hil

Group] has used the services of The Bank Conpani es (Newmark’s



predecessor-in-interest) and Seller shall be solely
responsi ble for paying the fees and comm ssions owed to the
Bank Conpani es, pursuant to a separate written agreenent.”
Newmar Kk was not a party to either of those purchase and sale
agreenents.?

On February 20, 2001, M. Banks sent a letter to Dr. Shin
in which he descri bes Newrark’s involvenment in the sale of the
Properties, and reasserts his position that Newrark is
entitled to comm ssions on the sale of the Properties. 1In a
March 1, 2001 letter fromDr. Shin to M. Banks, Dr. Shin
deni es that he ever agreed to pay Newmark a percentage-based
comm ssi on on behalf of the debtor in connection with the sale
of the Properties.

On August 2, 2001, Newmark brought an action for breach
of contract and quantum neruit against the debtor in the
Superior Court for the District of Colunbia to recover the
conm ssions that are the subject of these cross-notions for
sunmary j udgnent. In the jurisdictional allegation of its
Superior Court conplaint, Newmark represents that the “lawsuit

i nvol ves brokerage services performed in connection with the

3 The first of Newmark’s two “agreenent” |etters was not
even sent to the debtor until March 27, 2000, three days after
the March 24, 2000 purchase and sal e agreenent referencing a
separate witten agreenent was executed.
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sal e of property in the District of Colunmbia....”
I

A. D.C. Code 8§ 42-1705 precludes Newmark from seeking a
conm ssion without a witten |listing agreenent.

Until 1981, real estate brokers were permtted under the
common | aw of the District of Colunbia to rely on equitable
t heories such as quantum neruit to collect comm ssions in the
absence of a witten contract. D.C. Code 8§ 45-1945 was
enacted in 1981 and provided that “A witten listing contract
is required in the District for the sale of all real
property.” Notw thstanding the statute’s express requirenent
that there be a witten listing contract for the sale of real
property, courts continued to pernmt real estate agents to
advance equitable theories to collect their conm ssions. The
rati onal e behind such decisions was that the statute had not
expressly changed the common | aw, and pre-existing comon | aw

t heref ore remni ned binding precedent. See Cassidy & Pinkard,

Inc. v. Jemal, 899 F. Supp 5, 8 (D.D.C. 1995), quoting Dell v.

Dept. of Enploynent Services, 499 A 2d 102, 107 (D.C. 1985)

(“no statute is to be construed as altering the common | aw,
farther than its words express.”). At |east one court

expl ained that this result could have been avoided, and the
common | aw changed, if the statute had expressly provided that

“no comm ssion shall be payable on a contract for the sale of

9



real estate in the absence of a witten listing contract.”
Id. at *7.

The statute was amended in 1997 and now provides that “A
witten listing contract is required in the District for the
sale of all real property. A licensee shall not receive
payment of a commi ssion in the absence of a witten listing
agreenent.” D.C. Code 8 42-1705 (enphasis added). The court
concludes that this express prohibition against paynent of
conmm ssions in the absence of a witten listing agreenent
overrules prior case law that permtted brokers to collect
conm ssi ons on equitable theories such as quantum meruit.
Accordingly, Newmark’s claimto a comm ssion is barred in the

absence of a witten listing agreenent.

B. Newmar K seeks its comm ssion in exchange for real estate
br okerage services it provided to the debtor.

Newmar k argues that, even if D.C. Code 8§ 42-1705 changed
t he common | aw, Newmark’s services and corresponding claimto
conm ssions are not governed by D.C. Code 8§ 42-1705 because
t he services Newmark performed for the debtor, and for which
it clainms to have earned commi ssions, are not the type of
services typically addressed in a |listing agreenent.
Specifically, Newrark enphasizes that it did not propose to,
nor did it in fact, procure a buyer for the property, and in

its Septenber 2000 Letter, Newmark expressly characterized its
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“agreenent” with the debtor as a consulting and comi ssi on
agreenent .

The court first observes that the services Newmark
proposed to provide or did provide to the debtor are typical
br okerage services, not just consulting services. |ndeed,
there is anple evidence in the record, nost of which was
aut hored by Newmark and M. Banks, that what Newmark proposed
to do for the debtor was serve as a real estate broker in
connection with the sale of the Properties.

In its March 2000 Letter, for exanple, Newrark
characterized the services it would performfor the debtor as
“real estate brokerage and sales services.” 1In the Septenber
2000 letter, Newmark purports to anmend the terns set forth in
the March 2000 |letter, and in doing so refers to the ternms of
the March 2000 letter as a “Consulting and Comm ssion
Agreenment.” Although Newmark’s Septenmber 2000 |etter adopts
different term nology to describe its services, it does not
purport to negate or retract its earlier representation that
it intended to, and was in fact, perfornm ng real estate and
sal es services. Although Newrark may have perforned or
i ntended to perform sone services for the debtor that do not
qualify as traditional real estate brokerage services governed

by D.C. Code § 42-1705, Newmark was at |east in part providing
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real estate brokerage services.

Mor eover, even assum ng that one aspect of Newmark’s
service to the debtor was in fact pure consultation rather
t han brokerage services, there is nothing in the record
showi ng that Newmark sought its commi ssion only in return for
such non-brokerage services. Because the alleged contract
(whether this be the alleged oral agreenent, or the alleged
oral agreement as nenorialized in Newmark’s March 2000 and
Sept enber 2000 letters) is not severable along those |ines,
D.C. Code § 42-1705 governs the entirety of services provided
or proposed to be provided by Newrark to the debtor. See Rugh
v. Soleim 92 O. 329, 335, 180 P. 930, 932 (1919), overruled
on ot her grounds (“The contract stated, however, is not a
severable one. It is for a lunp sumw thout reference to the
separate value of any particular item and hence, as it
i ncludes services within the statute of frauds, the whole
stipulation is void and cannot be enforced as such . . . . It
woul d be an evasion of the statute if a real estate broker,
assum ng to act under oral appointnent to negotiate a sale of
| and, should be allowed to tack his claimfor that service to
anot her demand for drawing a deed and make the latter the
device by which he could recover on an agreenment which the | aw

says is void unless it is enmbodied in a witing containing

12



certain prescribed terns.”).

Newmar k al so argues that because it was not and never
proposed to be a procuring broker, its services would not have
properly been addressed in a |listing agreenent. In support of
this argunent, Newmark directs the court’s attention to the
definition of “witten listing contract” found in D.C. Code §
42-1702, which provides that “[t]he term ‘witten listing
contract’ means a contract between a broker and an owner in
whi ch the owner grants to the broker the right to find a
purchaser for a designated property at the price and terns the
owner agrees to accept, and the broker, for a fee, comm ssion,
or other val uable consideration, prom ses to make a reasonabl e
effort to obtain a purchaser for the termof the contract.”
Thus, argues Newmar k, because it did not propose to find a
buyer for the property, its entitlenment to a comm ssion did
not require a witten listing agreenent as provided for in 8
42-1705 (which term Newmark urges the court to use
i nterchangeably with the termlisting contract, as defined in
8§ 42-1702). Newmark’'s argunent is a matter of semantics. |Its
entitlement to each conmm ssion was contingent on a sale being
conpl eted which necessarily would entail a purchaser having
been obtained: a sale, in other words, is the obtaining of a

purchaser, and conpletion of the sale was the contingency for

13



Newmar k’ s being entitled to the comm ssions.

Moreover, D.C. Code 8 42-1705 provides that “a licensee
shall not receive paynment of a commi ssion in the absence of a
witten listing agreenent.” (Enphasis added). It does not
l[imt its application only to those |icensees who agree to
procure a buyer, nor does it carve out an exception for
| i censees whose predom nant role with respect to the sale of
property is consultation and contract negotiation rather than
actual procurenent of a buyer. Accordingly, the court rejects
Newmar k' s argument that the statute is inapplicable to
Newmar k’ s services.*

The court al so observes that if Newrark’ s argunment had
merit, the resulting disparate application of the statute
woul d create the very type of uncertainty and invite the very
type of fraud the statute was presumably enacted to prevent.
| ndeed, under Newmark’s proposed interpretation of the
statute, a real estate broker who plays a role in the sale of

property and | ater seeks a conm ssion could avoid the effects

4 The statute’ s |anguage is mandatory, and it either
requires every licensee seeking a comm ssion in connection
with the sale of real property to have a witten |listing
agreenent, or precludes those |icensees who are not providing
services that could be addressed in a witten listing
agreenment from seeking a comm ssion. In either case, the
statute precludes Newrark from coll ecting a conm ssion under
t hese facts.
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of D.C. Code 8§ 42-1705's witten listing agreenment requirenment
by sinply failing to find a buyer, and instead offering the
post hoc rationalization that it was really just providing
comm ssi onabl e consulting, not brokerage, services. By
contrast, a broker who actually procured a buyer, but did not
have the necessary written listing agreenent, would have no
recourse even if that broker could denonstrate the existence
of an oral understanding between the broker and seller. The
court does not believe the |legislature intended such a result.
Accordingly, the court will read 8 42-1705 broadly as appl ying
not only to brokers who procure buyers, but also to brokers
who seek conmm ssions in exchange for other standard brokerage
services designed to facilitate a sale such as sale
negoti ations and contract finalization.

Furthernmore, although the ternms proposed by Newrark’s
letters do not expressly grant Newmark perm ssion to procure a
buyer in exchange for a comm ssion (which Newrark suggests is

necessary for an agreenment to be a “listing” agreenent), the

proposed terns in fact go well beyond such perm ssion by
purporting to grant to Newmark an exclusive right to sell.

| ndeed, if the debtor had agreed to Newmark’s proposed terns,
t he debtor would have signed away its right to sell its

property (on its own or through the services of another
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broker) free and clear of any liability to Newmark for a
period of over two years beyond the term nation of the alleged
agreenment. In fact, the letter agreenents purport to entitle
Newmark to a commission in the event the property is sold to
any buyer that was identified during the two years follow ng
term nation of the contract. Thus, although Newmark may not
have been agreeing to procure a buyer in exchange for a

comm ssion, it did seek to limt the debtor’'s right to hire

anot her broker to perform such services unless the debtor was

willing to pay two brokerage conm ssions. See Brown v.
Mller, 45 I11. App.3d 970, 360 N.E. 2d 585 (1977) (agreeing to
pay broker’s comm ssion if broker procures the buyer or if the
property is sold prior to term nation of the contract by the
seller, broker, or any other broker, gives rise to an
exclusive right to sell contract).

| f sellers need the protection of D.C. Code 8§ 42-1705 to
prevent procuring brokers from conm ng out of the woodwork and
seeki ng comm ssions that were never agreed to by the seller,
certainly sellers are in equal, if not greater, need of the
statute’'s protection from brokers who fraudul ently seek

conm ssi ons predicated on an exclusive right to sell.>

5 Property owners are not lightly deemed to have
surrendered such rights. 23 WIlliston on Contracts, Contracts
with Brokers § 62:20 (4th ed. 2004) (“An exclusive right to
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Finally, notw thstandi ng Newmark’s argunent that it was

not a procuring broker, the record reflects that Newmark did,
in fact, solicit at |east one prospective buyer and pursued
ot her purchasers for the debtor’s property. See Capitol Hil
Group’ s Supplenent to Debtor’s First Mtion for Summary
Judgment (D.E. No. 369, filed May 29, 2003) (Exh. 3.) February
20, 2001 Letter from Banks to Shin (“W solicited conpetitive
bids for the North Tower [meaning the Apartnment Buil di ng Land]

") Ld. (Exh. 4.) September 13, 2000 Letter from Andrew
Montelli, Fairfield Residential Conpanies to Dr. Shin (“Ms.
Li sa Benjani n of Newrark and Bank has infornmed us there is a
possibility your Capitol Hi Il Hospital site [neaning the
Properties] may becone avail able. Should this happen,
Fairfield Residential would be interested in pursuing this
property at market price.”). Thus, even when view ng the
evidence in the light nost favorable to Newmrark, and even if

the court were to accept Newmark’s argunment that only

sell may be created only by clear and unanbi guous | anguage,
since the owner of property should not lightly be held to have
surrendered the right to sell his or her own property unless
that right is expressly negated by the contract.”); Bourgoin
v. Fortier, 310 A 2d 618, 620 (Me. 1973) (“[One seeking to
create an exclusive right to sell, in which the owner may not
sell his property w thout paying the broker whether or not the
br oker procured the buyer, nmust do so in an express and

unambi guous manner within the four corners of the contract.”).
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procuring brokers are bound by D.C. Code 8§ 42-1705, there can
be no question that Newmark did, at least in part, perform
procurenent services for the debtor and now seeks conmm ssi ons
in connection with those services.

It may be that Newmark devoted nmuch of its efforts to
consul ting, advising and negotiating, and conparatively little
time seeking conpetitive bids or other purchasers, but the
bottomline is that Newmark, by its own adm ssion, perfornmed
real estate brokerage services for the debtor, including
procurenment services, and is now seeking conm ssions in
connection with those services.

There has al so been a suggestion in the notion papers
t hat what Newrark seeks by its claimis not a “comm ssion”
within the meaning of the statute, but rather an alternative
fee arrangement for consulting services. The court rejects
this argunent. Newmark seeks a percentage of the property’s
sale price as conpensation for the real estate brokerage and
consulting services it provided in connection with the sale of
t hat property. Under the plain nmeaning of the word
conmm ssion, and its nmeani ng under the statute, what Newrark
seeks is without doubt a conmm ssion.

C. Newmar k has failed to denonstrate the existence of a
written listing agreenent between the debtor and NewmarK.

The debtor never signed or returned Newrark’s March 2000

18



and Septenmber 2000 letters, nor did the parties enter into any
other witten agreenent purporting to govern their

relati onship. Although there are circunstances under which
courts may find acceptance by silence, this is not such a
case. Indeed, Newmark’s March 2000 and Septenber 2000 letters
expressly call for the debtor to sign and return the letters.
It would, as a matter of |aw, be unreasonable for Newmark to
assunme that the debtor had assented to the agreenent by

sil ence, when by Newmark’s own terns acceptance was to be

expressed by a signed executed copy returned to NewnmarKk.

D. Even when viewed collectively, Newmark’'s letters and the
purchase and sal e agreenents fail to satisfy the witten
listing agreenent requirenment of D.C. Code § 42-1705.

In its opposition to the debtor’s objection to claim
(D.E. No. 241, filed October 26, 2002), Newrark argues that,
just as a party can satisfy the statute of frauds’ witing
requi rement by reference to several docunents, a party can
satisfy the witten |listing agreenment requirenment of D.C. Code
8§ 42-1705 by piecing together several witings if one of the
writings is signed and the witings in the circunstances

clearly indicate that they relate to the same transaction. See

Clay v. Hanson, 536 A.2d 1097, 1100 (D.C. 1988)(quoting

Rest at enment (Second) of Contracts 8§ 132 (1981)).

The debtor, on the other hand, asserts that the provision
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in the sales agreenents referencing a separate witten
agreenment between the debtor and Newmark has no bearing on the
anal ysis. First, Newmark is not a party to the purchase
agreenents. Second, a reference in the purchase agreenents to
a separate witten agreenent between Newmark and the debtor
does not obviate the need for Newrark to denmonstrate that a
separate written agreement actually exists before it takes on
hei ght ened significance within the context of the sales
agreenents.

The purchase agreenents, whether viewed independently or
in conjunction with Newmark’s letters, do not satisfy the
writing requirement of D.C. Code 8§ 42-1705. First, the lawis
clear that the purchase agreenents, to which Newmark is not
even a party, do not constitute a witten agreenent between

Newmar k and the debtor. See Hursey Porter & Associ ates V.

Bounds, 1994 W. 762670, *10 (Del. Super. Decenber 2, 1994)
(unpubl i shed decision) (reference in sales contract to

seller’s obligation to pay third-party brokerage fee does not

constitute a listing agreenent); Bensen v. @Gll, 605 A 2d 841,
158 Vvt. 106, 111 (1992) (sal es agreenent containing essenti al
terms of the conm ssion contract did not cure absence of a
witten listing agreement); id. at 112 (finding that the

| anguage in the sal es agreenent referencing the broker’s
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conm ssion was |argely boilerplate, and observing that if such
| anguage were deened enforceable notw thstanding the absence
of a witten listing agreenent, it would “elin nate a major
incentive for [brokers] to conply with the rule.”); New

Enal and | nvest nent Properties, Inc. v. Spire Realty and

Devel opnment Corp., 31 Conn. App. 682,685, 626 A 2d 1316 (1993)

(holding that to satisfy Connecticut’s statute requiring a
witten listing agreenent “the agreenment nust be in effect at
the time the broker’s services are rendered.”).

Furthernore, even if D.C. Code § 42-1705 could be
satisfied by reference to nmultiple docunents, as is the case
under the statute of frauds, the two letters and the sales
agreenments, when read together, still fail to constitute a

witten listing agreenent.® Newmark was not a party to the

6 Wthout deciding the issue, the court accepts for
pur poses of this opinion Newmark’s contention that the witten
listing agreenment requirenmnent of D.C. Code § 42-1705 can be
satisfied by reference to multiple docunents. That said, the
court has serious doubts as to whether the statute actually
permts brokers to satisfy the statute in this fashion.
| ndeed, al though D.C. Code 8§ 42-1705 may resenble the statute
of frauds insofar as it requires a witing to evidence an
agreenent, 8 42-1705 addresses a very specific type of
contractual arrangenent and it would be incorrect to assune
t hat exceptions avail abl e under the statute of frauds or
nuances in that statute’s application or enforcenment are
avai |l abl e under D.C. Code § 42-1705. See Stella v. W1 m ngton

Savi ngs Fund Society, 1993 W 138697, * 11 (Del. Super. March
30, 1993) (unpublished opinion) (finding that unlike
regul ati on governi ng brokers’ commi ssions of which no real
estate broker can be bl anelessly ignorant, the statute of
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sal es agreenents and the circunstances strongly suggest that
t he | anguage was included in the sales agreements to allocate
burdens between the buyer and seller, not to create rights in
Newmar k. All of these circunstances support the debtor’s
position that the references to Newmark in the purchase and
sal es agreenents are insufficient to overcome Newmark’s
failure to obtain the debtor’s signature on the March 2000 and
Sept enber 2000 letter agreenents.
E. Newmar k’ s equi tabl e theories are unavailing.

Newmar k argues that the debtor’s fraud is responsible for
t he non-existence of a witing between the parties, and the
debtor is thus equitably estopped from pleading D.C. Code 8§
42-1705. Newmark’s position is that because the debtor
received the letters in which the terns of conpensation were
set forth, and continued to permit Newrark to perform services
on behalf of the debtor, the onus was on the debtor to
repudi ate those ternms if it found them unacceptabl e.
Li kewi se, Newmark argues that it did not press for return of
the signed |etters because the debtor expressly acknow edged
the existence of the agreenent in the Hol |l aday sal es

agreenent. Thus, the debtor is barred by the doctrine of

frauds is designed to protect both sophisticated parties and
unrepresented | aynen).
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prom ssory estoppel fromrelying on D.C. Code 8§ 42-1705 to
avoi d payment of a comm ssion to Newmark.

By its own adm ssion Newmark was aware that the letters
had not been signed and returned by the debtor, and it was
Newmar Kk who took a ganble by not “pressing” the issue with the
debtor. Newmark is presuned to be a sophisticated party,
aware of the risk it assunmes by operating pursuant to a
supposed “understandi ng” that has not been nenorialized in a
signed contract, especially when governing law requires a
written contract to make such an agreenent enforceable.
Accordingly, the court rejects Newmark’s equitable and
prom ssory estoppel argunents.

Newmar k al so argues that by signing the Holl aday sal es
agreenents, which expressly reference a separate witten
agreenment between the debtor and Newmark, the debtor has
wai ved the right to plead D.C. Code 8§ 42-1705. In response,

t he debtor argues that equitable theories cannot be used to
circunvent the requirenents of 8 42-2705. G ven the mandatory
| anguage of the statute, and the fact that Newmark was not
even a party to the sal es agreenment upon which Newmark relies
to establish waiver, the court rejects Newmark’s wai ver
argument .

F. Newmar k cannot recover a comr ssion based on quantum
meruit but may be entitled to hourly conpensati on under
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an express oral contract.

Newmar k argues that in the event its claimto a
comm ssion fails, it is nonetheless entitled to the val ue of
its services under the doctrine of quantum meruit. As
expl ai ned above, D.C. Code § 42-1705 overrules prior common
| aw t hat woul d have permtted Newnmark to proceed under that
theory. Notwi thstanding D.C. Code § 42-1705's prohibition
with respect to comm ssions, the statute does not preclude
Newmark fromentering into oral agreenents for hourly-based
conpensation. Even if the hourly-based conpensation could be
viewed as a comm ssion within the neaning of D.C. Code § 42-
1705, the statute is satisfied here because the debtor has
admtted the ternms of the hourly-based conpensati on agreenent,

t hereby agreeing to those terns.’” See Debtor’s Objection to

” The debtor also admtted the existence of an ora
agreenent to pay Newmark on an hourly basis during the
February 11, 2003 hearing on these notions. See February 11,
2003 Hearing, Tr. at 4 (“Well, Your Honor, we’'re not saying
that they're not entitled to anything. |If you |ook at their
proof of claim their proof of claimis based entirely on
conm ssion. We don’t dispute that Dr. Shin did pay for one
i nvoi ce for valuation services provided on an hourly basis.
Dr. Shin agreed only to pay for services on an hourly basis,
real estate evaluation services. W’ ve never disputed that
fact. We’ve never received any additional invoices for these
hourly services from Newmark, and pendi ng view ng those
statenments and provided that they' ' re reasonable for the
services that they did, which we allege, Your Honor, were not
insignificant but also not significant in terns of amount and
vol ume. Your Honor, we’ve never disputed that we woul d pay
for hourly valuation services.”); Tr. at 48 (“Their proof of
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Newmark’s Claim (D. E. No. 205, filed Novenmber 25, 2002) (Exh.
D) March 1, 2001 Letter from Shin to Bank (“l have
consistently and steadfastly told you that your firmw Il be
engaged as real estate advisors and will be paid on an hourly
basis. You agreed, submtted hourly bills, and CHG paid
them”). The statute ought not preclude a witten offer and a
written acknow edgnent as constituting a witten agreenent.?
11
In its nmotion for declaratory judgment and parti al

sunmary judgnment (D.E. No. 337, filed May 7, 2003), the debtor

claimis based a hundred percent on conmm ssion. As we've
said, we are prepared to pay, upon |ooking at invoices - -

whi ch we’ ve never received; we’'ve asked for them we just
don’'t have them- - we're prepared to pay invoices for hourly
services.”). In light of these adm ssions, and given the
undi sput ed evi dence that Newmark perforned services for the
debtor, that the debtor accepted those services, and that the
debtor on at | east one occasion assented to a bill for those
services at the rate of $125 per hour, the court finds that
there was, at the very |least, an oral agreenent between the
parties for the debtor to conpensate Newmark for its services
at $125 an hour.

8 Newmark has argued that the value of its services far
exceeds the hourly figures under which it agreed to perform
services for the debtor. Although the court appreciates that
Newmar k woul d prefer to recover on a quantum nmeruit basis -
relying on its expert testinmony to establish the |evel of
commi ssion it should have received for the services it
rendered to the debtor - that avenue of recovery is not
avai l able to Newrark. Indeed, if the court were to accept
t hat measure of recovery, it would be the equival ent of
awar di ng Newmark the conmm ssion that D.C. | aw says Newmark is
not entitled to recover.
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advances an alternative basis for denying Newrark any
conmm ssion with respect to the Apartnment Building Land. The
debt or argues that because the Apartnent Buil ding Land has not
and will not be sold to Holl aday, either because the sales
agreenment has expired or has been rejected, the court shoul d
decl are that Newmrark’s claimto a comm ssion based on the sale
of the Apartnment Building Land be disall owed. Newmark, on the
ot her hand, clains that it is a third-party beneficiary of the
Purchase Agreenment, and would therefore be entitled to
rej ecti on danages (assumng that it was the debtor’s fault
that the sale did not go forward), making summary judgment in
the debtor’s favor inappropriate. Newmark further asserts
that the doctrine of prevention precludes the debtor from
t aki ng advantage of its own breach of contract. Finally,
Newmar Kk argues that the debtor’s failure to assert the grounds
set forth in its notion for declaratory judgnent sooner
precl udes the debtor from doing so now.

Newmar k' s third-party beneficiary argument is
unavai ling. Although the District of Colunbia recognizes that
a purchase agreenent to which a real estate broker is not a
party nmay create enforceable rights in the broker as a third-

party beneficiary, see Mdran v. Audette, 217 A. 2d 654 (D.C.

1966), Newmar k cannot assert such rights if it cannot al so
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denonstrate an i ndependent right to a conm ssion that was
triggered or otherwi se inplicated by the Purchase Agreenent.
Because the court has concluded that, as a matter of | aw,
Newmar k has no enforceable claimto a comm ssion in connection
with the sale of the debtor’s property, it |ikew se has no
standing to assert third-party beneficiary rights under the
Purchase Agreenment in the event the sale does not go forward.

The sanme reasoni ng precludes Newmark from recovering
under the prevention doctrine. In support of its prevention
doctrine argunment, Newmark cites to a |line of cases hol di ng
that a broker remains entitled to his commssion if it is the
seller’s msconduct or fault that a sale is not consummted,
unl ess the seller expressly retains the right to avoid the
broker’s comm ssion under such circunstances. This argunent,
however, assunes an underlying right to a comm ssion, a right
that Newmark has failed to establish. As such, Newmark’s
reliance on the doctrine of prevention is m spl aced.

IV

For the foregoing reasons, the court will grant debtor’s
original nmotion for summary judgnment. However, because both
parti es concede the existence of an oral agreenent for the
debtor to conpensate Newmark on an hourly basis, the court

will deem Newmark’s claimanended to reflect this basis of
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recovery, with a trial on the amended clai mbeing all that
remai ns of this dispute.

Because the court has already determ ned that sumary
judgnment in favor of the debtor on debtor’s first notion for
sunmary judgnent is appropriate, and for the reasons stated
above, the debtor’s notion for declaratory judgnent and
partial summary judgnment is hereby denied as noot. Likew se,
Newmark’ s first and second notions for summary judgnent are
deni ed.

[signature appears above]

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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