The decision below is hereby signed. Dated: August
24, 2005. P
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A
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Case No. 02-00359
(Chapter 11)
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DECI S| ON ADDRESSI NG PRAECI PE RE ASSERTED | SSUANCE OF MANDATE

Shaw Pittman® filed a praeci pe on August 22, 2005,
presenting certified copies of the District Court's Orders and
its Menorandum Opinions filed on June 22, 2005.2 Shaw Pittnan
contends that these certified copies constitute an i ssuance of a

mandate by the district court, such that, under Linder & Assocs.,

P.C. v. Richards (In re Richards), 241 B.R 769, 770 (Bankr.

D.D.C. 1999), this court may now direct enforcenent of its

nonet ary judgnment of Decenber 1, 2004, which was affirnmed by one

1 Shaw Pittman is now known nore fully as Pillsbury
W nt hrop Shaw Pittman LLP.

2 The Orders, entered in Civil Actions Nos. 05-97 and 05-
98, affirmed this court's judgnment of Decenber 1, 2004, awarding
attorney's fees and expenses to Shaw Pittman agai nst Capitol
HIll Goup (“CHG ), and this court's order of Decenber 17, 2004,
denying CHG s notion under F.R Cv. P. 60(b) for relief from
t hat judgnent (and other related judgnents).



of the Orders. This court concludes in part | of this decision
that there has been no issuance of a mandate. However, the court
concludes in part Il that the device of a mandate does not even
exist in the case of a district court's judgnment disposing of an
appeal from a bankruptcy court. Thus, in R chards, this court
erred in assumng that a district court is to issue a nandate to
give effect to its ruling disposing of a bankruptcy appeal, and
erred in concluding, based on that assunption, that a | ack of the
i ssuance of a mandate is a bar to the bankruptcy court's
enforcenment of the ruling.
I

| f the device of a mandate were required to be used in the
case of a district court judgnment disposing of a bankruptcy
appeal, the court would look, as it did in R chards, to how the
i ssuance of a mandate is addressed in the case of appeals from
the district court to the court of appeals in civil proceedi ngs
general |y because the Federal Rules of Bankruptcy Procedure do
not address the issuance of such a mandate. See 28 U S.C. §
158(c)(2). Shaw Pittnman correctly notes that under F.R App. P
41(a), “[u]lnless the court directs that a formal mandate issue
the mandate consists of a certified copy of the judgnent, a copy
of the court's opinion, if any, and any direction about costs,”
and that the district court has not directed the issuance of a

formal mandate. Shaw Pittman further correctly notes that the



mandate is mnisterial, as the responsibility for the mandate

rests with the clerk's office, not the judge. See United States

v. Rivera, 844 F.2d 916, 920 (2d G r. 1988).

However, the term “issue” raises the necessary question of
to whomthe mandate is to issue, and plainly it is to the trial
court, with the clerk of the appellate court required to transmt
the mandate to the trial court.® Until the clerk of the
appel l ate court undertakes an act intended to constitute the
i ssuance (including transm ssion) of a mandate to the trial
court, and records that act of issuance on the appellate court
docket as required by F.R App. P. 45(b)(1) (“The clerk nust
record . . . all process, orders, and judgnents.”), there has

been no i ssuance of a mandate. See Bell v. Thonpson, u. S

., ., 125 s.Ct. 2825, 2831 (2005) (“Wthout a formal docket

entry neither the parties nor this Court had, or have, any way to

know whet her the court had stayed the mandate or sinply nmade a

% See Finn v. 415 Fifth Ave. Co., 153 F.2d 501, 501 (2d
Cir. 1946) (“our mandates had not gone down, and the judge's stay
was still in effect”), cert. denied, 328 U.S. 838 (1946); F.R
Crim P. 35(b) (1985 version of rule) ("A notion to reduce a
sentence may be nade, or the court may reduce sentence w t hout
nmotion . . . within 120 days after receipt by the [district]
court of a mandate issued upon affirmance of the judgnment or
di sm ssal of the appeal”) (enphasis added); United States v.
Robertson, 810 F.2d 254, 259 &n. 6 (D.C. Cr. 1987) (noting that
a mandate is issued by the appellate court and received by the
trial court); United States v. Ferris, 751 F.2d 436, 441 (1st
Cr. 1984) (noting, inplicitly, the trial court's clerk's
office's responsibility to docket receipt of the nandate on the
trial court's docket).




clerical mstake.” [Ctation omtted.]). There has thus been no
i ssuance of a mandate here. However, as denonstrated bel ow, the
devi ce of a mandate does not apply to a district court judgnment
di sposi ng of a bankruptcy appeal.

[

I n deciding how and when the district's court's appellate
ruling is to be transmtted to the bankruptcy court, there is no
necessity for resort to the rules applicable to issuance of the
mandate in the case of appeals froma district court judgnment in
other civil litigation. F.R Bankr. P. 8016(b) expressly
addresses the transm ssion of the district court's judgnent to
the trial court, and obviates the necessity of | ooking to the
Federal Rules of Appellate Procedure to address that issue. Rule
8016(b) provides in relevant part:

| medi ately on the entry of a judgnent or order the

clerk of the district court . . . shall transmt a

notice of the entry to . . . the clerk [neaning, under

Rul e 9002(3), the clerk of the bankruptcy court],

together with a copy of any opinion respecting the

j udgnment or order, and shall nake a note of the

transm ssion in the docket.

As the Advisory Commttee Note (1983) to F.R Bankr. P. 8017
denonstrates, the Commttee was well aware of F.R App. P. 41 in
drafting the rul es regardi ng when an appellate ruling by the
district court is to take effect. |In the case of a court of

appeal s judgnent, a stay of the judgnent is obtained under Rul e

41 by staying the issuance of the mandate; there is no separate



rul e addressing staying the judgnent itself.* In contrast, a
stay of a district court's bankruptcy appellate judgnent, after
expiration of the 10-day automatic stay of the judgnent under
Rul e 8017(b), is obtained under Rule 8017(b) by filing a notion
to stay the judgnent itself, not a notion to stay the issuance of
a mandate, and, in conjunction with Rule 8016(a), represents a
consci ous decision to dispense with the device of a nmandate, and
to dispense with a delay in issuance of a mandate as the
procedural vehicle for staying an appellate ruling of the

district court.?®

4 Under Rule 41(d), “[t]he tinely filing of a petition for
rehearing, petition for rehearing en banc, or notion for stay of
mandat e, stays the mandate until disposition of the petition or
nmotion, unless the court orders otherwise.” In turn, Rule 41(b)
provi des:

The court's mandate nust issue 7 cal endar days after
the time to file a petition for rehearing expires, or 7
cal endar days after entry of an order denying a tinely
petition for panel rehearing, petition for rehearing en
banc, or notion for stay of mandate, whichever is
|ater. The court may shorten or extend the tine.

Rul e 41 does not set a deadline for filing a notion for stay of
mandat e, but presumably, in the absence of local rule, such a
nmotion is not tinely if filed once the nmandate ot herw se woul d be
required to be issued.

Rul e 41(d) (2) specifically addresses staying the mandate
pending the filing of a petition for a wit of certiorari in the
Suprene Court, and provides for automatic continuation of any
stay once notice is filed within the period of the stay that a
petition for the wit has been fil ed.

> Beyond the express acknow egrment in the Advisory
Committee Note, the structure of Rule 8017(b) itself is evidence

5



Rul e 8016(b) is the procedural vehicle whereby the
bankruptcy court is to be apprised of the district court's
ruling, without the necessity of any action by the parties, so
that the bankruptcy court is aware of the district court's ruling
and nmay take steps to carry out whatever is mandated by virtue of
that ruling (unless that ruling is stayed under Rule 8017).

Al t hough a transm ssion under Rule 8016(b) serves a notification
function simlar to that of a mandate under F.R App. P. 41, such
a transm ssion is not the issuance of a mandate.

This conclusion is readily denonstrated by F.R Bankr. P
8015. That rule provides that the district court may grant a
rehearing pursuant to a notion filed within 10 days after entry
of the district court's judgnent. |[|f a transm ssion under F.R
Bankr. P. 8016(b) (required to be made i mredi ately upon entry of
the district court's judgnent) constituted an issuance of a
mandate, the district court would be without jurisdiction to

consider a Rule 8015 notion for reconsideration. See Richards,

241 B.R at 770 (opening sentence of part Il), 771 nn. 2 and 3,

and 777 (part V). This cannot be.

that the Commttee had in mnd F.R App. P. 41 when it elected to
di spense with a delay of the issuance of the nandate as the
vehicle for staying the effectiveness of a district court's
ruling. Rule 8017(b) is analogous to F.R App. P. 41(d)(2) (see
n.4, supra) in that it provides that a stay granted under that
rule of 30 days after entry of the judgnent continues in effect
pending a final disposition by the court of appeals if, prior to
the expiration of the 30-day stay, there is an appeal to the
court of appeals by the party who obtained the stay.

6



The Federal Rul es of Bankruptcy Procedure set forth no
further provision regarding transmtting the district court's
ruling to the bankruptcy court, and it would be odd for such a
transm ssion to be done tw ce, once under Rule 8016(b) and at a
later tinme as a nmandate. Moreover, the issuance of a mandate
under F.R App. P. 41(b) is designed to be a mnisterial task.®
I f the Advisory Commttee on Bankruptcy Rules had intended that
there be a nandate device applicable to appeals to the district
court fromthe bankruptcy court, it would surely have spelt out
for the clerk when the clerk's mnisterial task of issuing the
mandate is to be perforned.

The Rules Commttee, in electing not to make any reference
to a mandate despite borrowing fromRule 41 in addressing the
ef fectiveness of a district court's appellate ruling, nmade a

consci ous decision to dispense with the device of issuance of a

6 See United States v. Barela, 571 F.2d 1108, 1113 (9th
Cr.) ((“[T]he unequivocal, mandatory | anguage of Rule 41(a) [now
Rul e 41(b)] of the Federal Rules of Appellate Procedure nade
i ssuance of the nmandate a mere mnisterial act.”) (Ferguson, J.,
di ssenting), cert. denied, 436 U.S. 963, 98 S.Ct. 3083, 57
L. Ed. 2d 1130 (1978); FEinberg v. Sullivan, 658 F.2d 93, 97 n. 5
(3d Cir. 1980) (the issuance of the mandate "is largely a
m ni sterial function, and follows automatically 21 days after
entry of judgnent, unless stayed”) (applying former version of
Rul e 41(b), then appearing in Rule 41(a), which had a different
deadl ine for issuance of the mandate); Carke v. United States,
915 F.2d 699, 706 (D.C. GCr. 1990) (Edwards, J., dissenting)
(“lI'ssuance of the mandate is a purely mnisterial function that
ordinarily occurs automatically twenty-one days after entry of
j udgnent or seven days after denial of a petition for
rehearing.”) (applying former version of Rule 41(b), then
appearing in Rule 41(a)).




mandate, and with utilization of such issuance as the determ nant
of when an appellate ruling my be enforced. The court thus
rejects its prior assunption in R chards, 241 B.R at 771, that,
at sone point, a nandate is to be issued by the district court.
The district court does not issue a mandate in the case of a
judgment it enters disposing of an appeal fromthe bankruptcy
court. Further, the court nust as well reject its prior
subsidiary conclusion in R chards, 241 B.R at 777, that issuance
of a mandate is a condition to the bankruptcy court's giving
effect to the district court's judgnent.
11

The failure of the District Court's clerk's office to conply
with Rule 8016(b) does not serve to stay the District Court's
Orders: only a stay under Rule 8017 would stay the effectiveness
of the Orders. CHG filed a notion for a stay in the D strict
Court eight days after entry of the District Court's O der
affirmng this court's judgnent of Decenber 1, 2004, and thus
prior to expiration of the 10-day automatic stay of Rule 8017.
CHG also filed a notion to stay the issuance of the district
court's mandate. The District Court may thus be operating under
t he erroneous assunption, in which this court engaged in
Ri chards, that a mandate nust be issued before there is any need
for a stay to be issued. Accordingly, the court will transmt a

copy of this order to the District Court, and delay enforcing the



Decenber 1, 2004, judgnent agai nst the cash bond until after
August 29, 2005, so that the District Court can decide whether to
i ssue a stay pending its disposition of CHG s notion for a stay
pendi ng appeal .

[ Signed and dat ed above. ]
Copi es to:
Donal d Hartman [ counsel for CHG
John Burns [counsel for CHG
Patrick Potter [counsel for Shaw Pittman]

Ofice of the United States Trustee
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