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OPI Nl ON RE APPLI CATI ON TO RELEASE CASH BOND TO SATI SFY
AUGUST 1, 2005, JUDGVENT AND CROSS- MOTI ONS RE STAY PENDI NG APPEAL

By a judgnent signed on August 1, 2005, and entered on
August 2, 2005, Shaw Pittnman! obtained an award for the recovery
fromCapitol H Il Goup (“CHG) of $209,952.86 in attorneys' fees
and expenses incurred during the period of Septenber 2004 through
May 2005 in enforcing Shaw Pittman's rights under a contract
breached by CHG  Shaw Pittnman seeks to satisfy the August 1,
2005, judgnent from a cash bond previously posted by CHG when it
pursued its last round of appeals. That round of appeals rel ated
to a fee award judgnent of Decenber 1, 2004, and this court's
order of Decenber 17, 2004, denying CHG s notion under F.R Cv.

P. 60(b) for relief fromthat judgnment (and other rel ated

1 Shaw Pittman is now known nore fully as Pillsbury
W nt hrop Shaw Pittman LLP.



judgnents). The judgnent and the order appeal ed were affirnmed by
the District Court's Orders and its Menorandum Opinions filed on
June 22, 2005, in, respectively, Gvil Actions Nos. 05-97 and 05-
98. CHG opposes Shaw Pittman's Application and has filed notions
seeking a stay of the August 1, 2005, judgnent.
I

CHG contends that the cash bond posted when it pursued the
earlier round of appeals was not intended as a bond for the
August 1, 2005 judgnment. However, the bond was fixed at an
anount in excess of the nonetary awards under the Decenber 1,
2004, judgnent and provided that upon a non-stayed affirnmance by
the district court:

Shaw Pittman shall be entitled, to the extent

consistent with the affirnmance, to inmediately w thdraw

fromthe Registry (a) all unpaid suns due under the

Judgnent, and (b) all other suns approved pursuant to a

non-stayed court order.
Order of January 1, 2005, § 4. At § 6, this bond order further
specified that the deposited funds served as a bond for the stay
and gave Shaw Pittman a first priority perfected security
interest in the funds.

A
The bond protected Shaw Pittman with respect to collecting

the judgnent but served the additional purpose an appeal bond

serves of protecting the appellee (here, Shaw Pittman) with

respect to interest, costs, and allowable attorney's fees



incurred in defending against the appeal. This is evident based
on this court's having estimated the likely fees Shaw Pittnman
woul d incur as a result of the appeal in fixing the amount of the
bond. Appeal bonds traditionally conpensate for all danages
incurred by reason of the appeal, including attorney's fees and
costs awardabl e by reason of pursuit of the appeal.
B.

Shaw Pittman contends that the bond went further and extends
to all anpunts recoverabl e based on CHG s breach of contract,
i ncludi ng anounts incurred prior to CHGs filing a notion for a
stay pendi ng appeal. The August 1, 2005, judgnent awarded
attorneys fees incurred from Septenber 2004 through May 2005, and
thus part of the award is for fees incurred from Septenber 1,
2004, through Novenmber 30, 2004, even before the court issued the
j udgnment of Decenber 1, 2004. The fallacy in Shaw Pittman's
argunent is denonstrated by paragraph 5 of the January 19, 2005,
order which provided that in the event the district court
reversed the Decenber 1, 2004, judgnment, CHG would be entitled to
wi t hdraw t he bond funds to the extent consistent with the
reversal. |[If the bond had been intended to cover contract
damages recoverable by Shaw Pittman other than those incurred by
reason of the appeal, the order would not have provided for such

aright in CHGto withdraw t he bond funds.



C.

A portion of the August 1, 2005, judgnent relates to
attorney's fees and expenses incurred by reason of the appeal.
The judgnent granted all of Shaw Pittman's requested fees and
expenses for the nonths of Septenber 2004 through May 2005. The
anounts awarded that arose in the period of January 8, 2005,
t hrough May 2005 (after the court announced its decision
regardi ng the bond order on January 7, 2005) are at |east
$89, 756. 78 (or 32.45% of the outstanding principal balance of
$276,572. 27 owed on the Decenber 1, 2004, judgnent).? When that
$89, 756. 78 is conbined with the Decenber 1, 2004 judgnment's
bal ance owed of $276,572.27 plus interest, the amounts
recoverable fromthe bond far exceed the bond fund of $332, 000
(plus any interest accunulated on it).?

D.
Al t hough, in light of the foregoing, it may becone an

academ c point, the court notes that the August 1, 2005,

2 |f it becones necessary, the parties may file
suppl enental papers to address whether the court should use a
date earlier than January 7, 2005, but if the judgnment of
Decenber 1, 2004, is collected fromthe $332, 000 cash bond, |ess
t han $89, 756.78 will remain on deposit in the court's registry,
and the issue of an earlier date will be academc. The
$89, 756. 78 does not include any expenses incurred in January 2005
because the expenses for that nonth are not broken down by
whet her they were incurred after January 7, 2005.

3 The court signed an order on August 30, 2005, authorizing
t he $332, 000 cash bond to be applied to the judgnment of Decenber
1, 2004, which is no | onger subject to any stays.
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judgment, if not stayed, is enforceable by Shaw Pittman for all
anounts, not just anounts incurred by reason of the appeal.
Unl ess stayed, Shaw Pittman is entitled to execute the August 1,
2005, judgnent against the bond funds. |If authorization is
necessary, Shaw Pittman is hereby authorized, once the August 1,
2005, judgnent is no longer stayed, to serve a wit of execution
on the clerk. Because the funds are in the custody of the court,
a necessary elenment of execution is to obtain a court order
aut hori zi ng paynent of the funds (to the extent that CHG has any
right to them) to Shaw Pittman pursuant to such execution
However, the execution wit would not seize anything that is
presently owed to CHG CHG s right to recover the funds would
require a ruling by the court of appeals directing the district
court to enter an order reversing the bankruptcy court's Decenber
1, 2004 judgnent (and the district court's entry of such an order
in conpliance with the mandate of the court of appeals). Until
that occurs there is no ambunt owed to CHG (except contingently)
and thus execution will not seize anything currently owed to CHG
There is no occasion at this juncture to order a release of funds
pursuant to execution (as opposed to a release of funds pursuant
to enforcenent of the appeal bond).
[
CHG s stay notion proposes to post a cash bond equal to the

August 1, 2005, judgnent anount. However, as discussed above, a



bond ought to cover any costs or allowable attorney's fees
incurred as part of the appeal.

The i nadequacy of the cash bond posted to stay the Decenber
1, 2004, judgnent is instructive. The court's order of January
19, 2005, fixed a cash bond of $132,500 as the price for a stay
pendi ng appeal of the $82,500 portion of the Decenber 1, 2004,
judgnent that the court thought was potentially open to reversal.
That represented a cash bond of roughly 160. 6% of the $82, 500
part of the judgnent being stayed. The court granted only a
tenporary stay of the remai nder of the judgnent, requiring a bond
only slightly in excess of that part of the judgnent, |eaving the
i ssue of any further stay and the appropriate additional cash
bond for such further stay to the district court. The district
court (perhaps thinking that this court had fully addressed the
appropriate anount of a cash bond) called for no additional cash
bond in granting the further stay.* The result was a cash bond
of $332,000 for a principal judgnent bal ance of $276,572. 27,
representing a cash bond of only 120% of the principal judgnment

bal ance.

4 As to the $194, 072. 27 bal ance of the judgnent, the court
t hought that CHG had no chance what soever on appeal, but the
court granted a tenporary stay pending CHG s seeking a stay from
the district court. The court conditioned that tenporary stay of
t hat $194, 072. 27 portion of the judgnent on CHG s posting a cash
bond of $199,500 (which the court thought was sufficient to
protect Shaw Pittman during the short duration of the tenporary
stay).



That cash bond has proven woefully i nadequate. As noted
above, the recoverable attorney's fees and expenses chargeable to
the cash bond so far exceed 32% of the principal balance of
$276,572. 27 owed on the Decenber 1, 2004, judgment. Moreover
Shaw Pittman i s seeking sanctions in the district court for a
frivol ous appeal which, if awarded, could be asserted against the
present cash bond, and its ongoing efforts to collect fees
incurred in the appeal ought to be a damage flowi ng fromthe
appeal that would al so be conpensable fromthe $332, 000 cash
bond. In hindsight, the bond ought to have been fixed at 150% of
the principal anbunt to guard against the uncertainty of
preci sely how nmuch Shaw Pittman would incur in attorney's fees
and expenses.

Turning to the August 1, 2005 judgnent sought to be stayed
now, CHG has had the benefit of a stay (via the court's inaction
in enforcing the judgnent) fromthe date of CHG s filing its
nmotion to stay the judgnent. Any bond pendi ng appeal ought to
cover the attorney's fees and expenses incurred since CHG fil ed
its notion on August 11, 2005.° The judgnent is for $209, 952. 86,
and al though less than the $276,572.27 at stake in the |ast
appeal, that difference does not necessarily nean that the fees

generated in the current appeal will be less than in the previous

> The delay in enforcing the judgnment prior to that date
was based on this court's erroneous belief that the judgnment was
unenforceabl e until a nmandate issued.
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appeal . Everything suggests that as the procedural background of
t he case becones |lengthier, the fees in each succeedi ng appeal
coul d be even higher than in the previous appeals. However, the
| ast round involved both an appeal of the denial of the notion
for reconsideration of the court's prior ruling that Shaw Pittman
was entitled to recover fees incurred in enforcing the oral
contract, and an appeal of the order fixing reasonable attorney's
fees incurred prior to Septenber 2004. |In contrast, the issues
in the current appeal appear to be two straightforward issues
that should not entail as nmuch in attorney's fees as the | ast
round. Although the court has determ ned that a portion of the
August 1, 2005, judgnent is already covered by the bal ance of the
bond posted staying the Decenber 1, 2004, judgnent that wll
remain after satisfaction of that judgnent, that bond potentially
covers as well other attorneys' fees not yet reduced to judgment.
Mor eover, CHG maintains that the bond does not apply to any part
of the August 1, 2005, judgnment. Shaw Pittman is entitled to a
bond devoted solely to the August 1, 2005, judgnment and danages
occasi oned by the appeal thereof. The court will accordingly
require a cash bond of $295, 000.

The court notes that CHG has little chance of success on
appeal (which weighs in favor of a cash bond well designed to

protect Shaw Pittman agai nst the worst foreseeabl e danage):



CHG once again let Patrick Potter (one of Shaw
Pittman's attorneys) be the sole witness in the
evidentiary hearing, and provided no evidentiary basis
for this court to conclude that Shaw Pittman's fees
wer e excessi ve under the required | odestar analysis.

As to CHG s Rule 54 argunent, CHG appeared at a
schedul i ng conference at which it raised no objection
to the lack of a witten Rule 54(d) notion, and a tri al
date was set. It thereby waived that objection to the
court's hearing Shaw Pittman's fee request w thout a
Rul e 54(d) notion having been filed. Shaw Pittman in
effect made an oral notion at the scheduling conference
to inpose attorney's fees, and this court had the

di scretion to set the matter for hearing wthout a
witten notion. F.R Bankr. P. 9013. Moreover, the
attorney's fees and expenses were incurred after this
court's original ruling that CHG was in breach of its
contract, and thus the request for those fees could not
have been sought wthin 14 days after the entry of that
ruling as contenplated by Rule 54(d). Finally, all of
the proceedings in this court have been handl ed as
contested matters, not adversary proceedi ngs, and Rul e

54(d) has not been nade applicable to contested



matters. See LBR 7054-1.
Shaw Pittman cont ends (based on the frivol ousness of the appea
and other stay factors) that no stay what soever shoul d be
granted, but the court believes it is appropriate to grant a stay
condi ti oned on the posting of a substantial cash bond so that CHG
w Il have review on at | east one appellate level. Were such a
bond is posted to stay a nonetary judgnment, in an anount designed
to fully protect the appellee, the trial judge whose ruling is at
st ake should be chary of depriving the appellant of appellate
review to assess whether the trial judge erred. This is
particularly so because such a stay would be a matter of right
were this an adversary proceedi ng, and the judgnent here, for al
practical purposes, is no different than a nonetary judgnment in
an adversary proceedi ng.
An order foll ows.
[ Signed and dat ed above. ]
Copi es to:
Donal d Hartman [counsel for CHQ
John Burns [counsel for CHG
Patrick Potter [counsel for Shaw Pittman]

Ofice of the United States Trustee
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