It is hereby S W,

ORDERED that the Order set forth belowis 75@.%
hereby signed as an order of the court to be entered - 9%£¥¥H4
by the clerk. fhﬁ@ 7

Si gned: February 17, 2005.

tthe T Tl Bl
S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

Case No. 02-02250
(Chapter 11)
(Jointly Adm ni stered)

GREATER SOUTHEAST COVIVUNI TY
HOSPI TAL CORPORATI ON |, et
al .,
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Debt or s.

PROCEDURAL ORDER REGARDI NG MOTI ON OF
LI NDA HAI NES TO ALLOW LATE FILING OF CLAI M

This order addresses the Motion to Allow Late Filing of
Cl ai m (Docket Entry (“DE”) No. 2429) filed by Linda Haines as
t he personal representative of the estate of Beatrice
Phillips, and the oppositions thereto by the reorganized
debt or st under the confirned plan in this case and by the

trustee under the liquidating trust established by that plan.?

1 For ease of discussion, the court will refer to both
t he debtors that commenced these cases and the reorgani zed
debtors as “the debtors,” and the court will refer to the

positions, which are essentially the sane, of the debtors and
the trustee under the liquidating trust as sinply the debtors’
positions.

2 The court notes that Haines' reply (DE No. 2441)
i ndi cates that an Exhibit A is attached, but the court's file
does not include that exhibit.



Hai nes urges that as a matter of due process she is entitled

to file alate claimand that, alternatively, she is entitled

to an enlargenent of time to do so based on excusabl e negl ect.
I

The court assunes that the parties, except as noted,
woul d stipulate to the foll ow ng background gl eaned fromtheir
papers as facts that are of a kind likely not in dispute.

On or about May 21, 2002, Haines filed a conpl aint
conmenci ng a nedi cal mal practice/survival/wongful death
action in the Superior Court of the District Col unbia agai nst
t he debtor Greater Southeast Conmmunity Hospital Corporation |
(“Greater Southeast”) and ot her defendants. On November 20,
2002, the debtors filed petitions commencing these jointly
adm ni stered cases. On Decenber 17, 2002, Greater Southeast
filed a Suggestion of Bankruptcy and Notice of Stay in the
Superior Court action.

On March 3, 2003, this court entered its order fixing My
20, 2003 (“the bar date”) as the |l ast date by which non-
governnental creditors were required to file proofs of claim
On April 11, 2003, Bankruptcy Managenent Corporation (“BMC),
the debtors' clainms and noticing agent, sent out a copy of a
notice of the bar date to 17,529 creditors. (Haines disputes

this, raising issues as to whether notices were properly



addr essed, proper postage paid, and so forth.) BMCs
decl aration of service of the bar date notice recites that the
notice was mailed to Paul son & Nace, the law firm that was
representing Haines, at its address of record in the Superior
Court action.?3 Hai nes di sputes that her law firmreceived
the notice and the attorney in the law firm who was
representing her specifically denies having received it.

On April 2, 2004, the court entered an order confirm ng
t he debtors' plan which becanme effective on April 5, 2004.
The transactions contenpl ated by the plan have been carried
out and the plan has been substantially consummated within the
meaning of 11 U . S.C. 8§ 1101. Confirmation of the plan was
preceded by approval and di ssem nation of a disclosure
statenment and was followed by dissem nation of notice of
confirmation of the plan, but the debtors have not addressed
whet her they nmail ed those papers to Haines.

On April 16, 2004, the Superior Court held a status
conference at which G eater Southeast's attorneys raised no
i ssue regarding Haines' failure to file a proof of claim

I n Septenmber 2004, counsel for Greater Southeast informed

t he Superior Court that Greater Southeast had energed from

3 The debtors al so published notice of the bar date in
newspapers, but the debtors have not suggested that Hai nes or
her attorneys saw the notice in any newspaper.

3



bankruptcy, at which tine the Superior Court action was
restored to that court's active calendar. As a result of a
Sept enber 10, 2004, scheduling conference, the Superior Court
i ssued a new scheduling order. On Septenber 16, 2004, Greater
Sout heast sent Hai nes' attorneys a copy of the bar date order
by facsimle transm ssion, but did not assert that the order
barred any further pursuit of the claim Haines continued to
pursue her claimin the Superior Court action, making G eater
Sout heast aware that she was continuing to assert the claim
The debtors do not contend that Haines led themto believe
t hat she was giving up pursuit of her clains.

On Decenber 17, 2004, G eater Southeast filed a notion to
di sm ss the Superior Court action based on Haines' failure to
file a proof of claimin G eater Southeast's bankruptcy case.
The notion included a transcript of a ruling by this court
regardi ng another creditor's claimin which the court noted
its exclusive jurisdiction to consider requests for relief
fromthe bar date order. On January 13, 2005, Haines filed
her nmotion to late file her proof of claim

I

Hai nes urges that due process requirenents were not met

here because no notice was nmailed to her. The argunent nmay

nore accurately be that the debtors did not conply with notice



provi si ons of the Bankruptcy Code and Federal Rul es of
Bankruptcy Procedure, and no statute substituted actual
know edge of the case (in tine to file a proof of claim in
pl ace of an entitlenent to be given notice.*

A.

The debtors urge, first, that even if Haines had not been
given witten notice of the bar date for filing clains, due
process was satisfied by way of Hai nes having been aware of
t he bankruptcy case, citing decisions involving individual
debt ors as opposed to corporate debtors. Those decisions turn
on 11 U.S.C. 8§ 523(a)(3) (discharging certain clains against
an individual debtor held by creditors who knew of the case in
time to file a claim, a provision which puts creditors to an
obligation of inquiry to protect their interests.® However,
in a corporate chapter 11 case, 8 523(a)(3)(B) does not apply

to alter the ordinary rule of City of New York v. New York, N

4 As discussed | ater, decisions make clear that due
process is not offended by a statute that discharges clains of
creditors with actual know edge of the case in sufficient time
to file a tinely proof of claim

> The statutory obligation of inquiry has been held not
to offend due process. See GAC Enterprises v. Medaglia (In re

Medaglia), 52 F.3d 451, 455 (2d Cir. 1995); Grossie v. Sam (In

re Sam, 894 F.2d 778, 781-82 (5th Cir. 1990); Yukon Self
Storage Fund v. Green (In re Green), 876 F.2d 854, 856 (10th
Cir. 1989); Lonpa v. Price (In re Price), 871 F.2d 97, 99 (9th
Cir. 1989); Byrd v. Alton (In re Alton), 837 F.2d 457, 460
(11th Cir. 1988).




.H & HR Co., 344 U.S. 293 (1953), that when notice of a bar
date is required, creditors may assune that notice will be
sent before they are required to act. The Eleventh Circuit
has accordingly held that in the case of a corporate debtor
actual notice of the bankruptcy case does not satisfy due
process: a known creditor, at least if it has no actual

know edge of the bar date, nust be given witten notice under
Rul e 2002(a)(7) of the clains bar date in order for its claim
to be discharged by confirmati on of a corporate debtor's plan,

and notice by publication does not suffice. 1n re Spring

Valley, 863 F.2d 832 (11th Cir. 1989), distinguishing Alton,

837 F.2d at 457. See also Fogel v. Zell, 221 F.3d 955, 963

(7th Cir. 2000) (corporate case). The court's limted
research di scovered no case which rejects the anal ysis of

Spring Valley on this point.

B
The debtors assert, alternatively, that due process and
t he procedural requirenments in the case were affirmatively
satisfied here by a miiled notice. They have submtted a
certificate of service, signed under penalty of perjury,
denmonstrating that it mailed a notice of the bar date to the
law firmthat was representing Haines in the Superior Court,

t he notice being addressed to “Paul son & Nace, 1814 N Street,



NW Washi ngton, DC 20036.” The notice does not |ist Haines as
a creditor but only gives notice of the bar date for filing
claims, and the notice was not addressed to a specific
attorney at the law firm or to Haines care of the law firm

I n Mal donado v. Ramirez, 757 F.2d 48, 51 (3d Cir. 1985), the

court of appeals observed:

Notice sent to an authorized attorney or agent nust
at least signify the client for whomit is intended
so that the attorney can know whomto advise to
assert a claimin the bankruptcy.

See also In re Osman, 164 B.R 709, 715 (Bankr. S.D. Ga.

1993).

| n Mal donado, the notice was addressed as regarding a
specific client, and was held insufficient as notice to
another client of the |lawer. Nevertheless, the debtors
shoul d be prepared to advance reasons why | ought not follow
Mal donado here.

C.

If the record establishes that Haines' attorney in the
Superior Court action had actual know edge of the bar date
from sources other than the mailed notice, that m ght suffice

to nmake the bar date applicable to Haines (see Spring Valley,

863 F.2d at 835 n.2; In re Nanmusyule, 300 B.R 100 (Bankr.

D.D.C. 2003)), but the court does not express a view on that

i ssue or on whether, as the noving party, Haines would have
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t he burden of proof on that issue, or, whether, instead, the
debt ors have the burden of proof by way of avoi dance of the
consequences of any failure properly to nmail notice to
Hai nes. ®
D
| f Hai nes was not given adequate notice of the bar date
as required by F.R Bankr. P. 2002(a)(7), and she had no

know edge of the bar date, then Spring Valley, 863 F.2d at

835, if followed, would require a holding that her clainms were
not di scharged. Although the issue here is one of allow ng
late filing of a claim not discharge, the rule in a corporate
chapter 11 case has been held to be that "[a] creditor's claim
can be barred for untinmeliness only upon a showi ng that it

recei ved reasonable notice." Oppenheim Appel., Dixon & Co. V.

Bullock (In re Robintech, Inc.), 863 F.2d 393, 396 (5th Cir.),

cert. denied, 493 U.S. 811 (1989). The debtors have cited no

case law to the contrary.
E.
If the alleged nailing to the law firm representing

Hai nes woul d have satisfied the debtors' procedura

6 The court notes that Haines' attorneys should review
D.C. Rules of Professional Conduct, Rule 3.7 and the Comments
thereto in the event that any of those attorneys will be
called to testify by either Haines or the debtors at the trial
of this matter.



obl i gati ons despite Ml donado, two factual issues arise: did
the mailing actually occur and, if so, did the law firm
receive the notice (an issue bearing on relief fromthe bar
date under F. R Bankr. P. 9006). The debtors urge that if
the notice was given, a presunption of receipt arises and that
it cannot be overcome by a nere denial of receipt. Haines
urges that given the sheer volume of notices and the fact that
other claimants did not receive notice, the certificate of
mai | ing may be inaccurate, and she denies recei pt of the
notice by the law firm The court has only made limted
research regardi ng these issues, and expresses no vi ews on
presunptions and the character of evidence the opposing
parties are required to adduce to prevail on these issues. It
may be advisable to address the Mal donado issue first before
the parties go to the expense of litigating these issues.
11

As indicated in one of the decisions cited by Haines, a
known creditor who was not notified of the clains bar date,
al t hough perhaps not barred by the clainms filing deadline from
filing a claimbased on | ack of having made inquiry, my
nevert hel ess be estopped from asserting that claim Typically
based on the nonbankruptcy | aw doctrine of |aches, but

occasionally w thout specific invocation of that doctrine,



deci sions hold that the debtor may be barred from asserting
its claimif the creditor, to the prejudice of other parties,
wai t ed unreasonably long in pursuing the claimafter, for
exanpl e, learning of the bar date or of confirmation of the

debtor's plan. Levin v. Maya Constr. (In re Maya Constr.

Co.), 78 F.3d 1395, 1400 (9th Cir.), cert. denied, 519 U S

862 (1996) (acted only after confirmation of plan); In re

Coastal Alaska Lines, Inc., 920 F.2d 1428 (9th Cir. 1990)

(creditor was aware of a bankruptcy case, was aware that it
was not included on the mailing matrix, and was aware of a
notice that if assets were found, the court would notify
listed creditors of an opportunity to file clainms); In re

Rem ngt on Rand Corp., 836 F.2d 825, 833 (3d Cir. 1988) ; In re

Chi cago, Rock Island & Pac. R R Co., 788 F.2d 1280, 1282,

1284-85 (7th Cir. 1986) (dictum in reorganization case under

Bankruptcy Act, because notice satisfied due process).’

7 See also In re Lee WAy Holding Co., 178 B.R 976, 986
(Bankr. S.D. Ohio 1995) (dictum because creditor deenmed to
have had proper notice); Indian Mtorcycle Assoc., Inc. v.
Drexel Burnham Lanbert Group. Inc. (In re Drexel Burnham
Lanmbert Group, Inc.), 157 B.R 532, 538 (S.D.N. Y. 1993) (late
assertion of claimwuld substantially prejudice paynment of
claims according to ternms of confirnmed plan by substantially
affecting reserve for other disputed clains, and delay of six
nmont hs after conpletion and consunmati on of reorgani zation
pl an was unreasonable); MWalters v. Hunt (In re Hunt), 146
B.R 178 (Bankr. N.D. Tex. 1992) (creditors | earned of non-

i ndi vi dual debtor's chapter 11 case after plan was confirned
but waited over two years to seek to file claimout of tinme);

10



The debtors have urged that Hai nes' | ong-standing
know edge of the pendency of the bankruptcy case nakes the bar

date applicable to her, but Spring Valley would require

rejection of that argunment, and the debtors have not raised a
def ense of estoppel or laches. Moreover, if the bar date is
hel d i napplicable to Haines by reason of |ack of proper
notice, the court's linted research suggests, based on the
prelimnary analysis set forth below, that the debtors have
not alleged any facts which would suffice to establish such a

defense of estoppel or laches.® Haines' procedural right to

In re Pagan, 59 B.R 394 (Bankr. D.P.R 1986) (in case under
chapter Xl of Bankruptcy Act, creditors waited until al nost
four years after learning of entry of discharge order, entered
pursuant to confirmed plan, to seek to file a late claim;
Morgan v. Barsky (In re Barsky), 85 B.R 550, 554 (C.D. Cal.
1988), aff'd, 933 F.2d 1013 (9th Cir. 1991) (creditor did not
receive notice of bar date to file claimin chapter 13 case,
but after learning of case and receiving a copy of the
debtor's proposed chapter 13 plan she waited nore than two
years to file a claim depriving debtor who had conpl eted her
chapter 13 plan, trustee, and other creditors of finality,
with other clains in the case—according to the court of
appeal s' unpublished decision available at 1991 W. 88170—-
havi ng al ready been fully paid); In re Concord Coal Corp., 81
B.R 863, 867 (S.D. WVa. 1988) (facts did not justify

application of doctrine); In re Decko Products, Inc., 73 B.R
275, 276 (Bankr. N.D. Chio 1987); In re Arnold Print Wrks,
Inc., 47 B.R 288, 290 (Bankr. D. Mass. 1985); In re Cnehil,

43 B.R. 404 (Bankr. N.D. Chio 1984).

8 Haines' clains presumably arose under District of
Col unbia |l aw as Greater Southeast is located in the District
of Colunbia and as the clainms do not appear to arise under
federal law. The court assunmes that it is District of
Col unbi a | aw, not federal bankruptcy |aw, under which any

11



assume that she would be given notice of the bar date ought to
trunp any assertion of estoppel or laches with respect to any
del ay occurring before Hai nes was on notice that sonmething was
am ss regardi ng receiving notice of the bar date.® Haines'
attorneys received a copy of the bar date notice via facsinmle
transm ssi on on Septenber 16, 2004. However, on Septenber 10,
2004, the parties had attended a scheduling conference in the
Superior Court at which a new scheduling order was issued, and
the bar date and the order of confirmation order were not

rai sed as an inpedinment to the action's proceeding. There is
no indication that G eater Southeast articulated a position
that the bar date order and confirmation of the plan barred
Hai nes from pursuing her claim or that Hai nes stopped
pressing the claim Accordingly, the debtors cannot claim

t hat Hai nes waited unreasonably long in pressing the claim

Recall that under Spring Valley, Haines' claimwuld not

be discharged if she was not given proper notice of the bar

date. Accordingly, assertion of the claimin this court would

estoppel or laches defense would exist with respect to the
District of Colunbia claim Wth some explicit statutory
exceptions, bankruptcy ordinarily would not alter a state | aw
claimor the defenses thereto.

 In this regard, the parties have not briefed the
guesti on whet her know edge that shoul d have put Hai nes’
attorneys on notice that something was ani ss can be attri buted
to Haines herself for purposes of the defense of | aches.

12



not have been necessary: it sufficed to pursue the claimin
t he Superior Court in order not to be guilty of |aches. The
del ay between Septenber 16, 2004, and January 13, 2005, in
filing the notion to late file a proof of claimis thus not a
del ay of any consequence.

In any event, the debtors have not articul ated any
prejudi ce based on Haines' failure to file a proof of claim
i mmedi ately after the Septenmber 16, 2004, filing versus
seeking to file a proof of claimin January 2005. Although
the debtors entered into and funded on January 18, 2005, a
Takeout and Restructuring Agreenent that refinanced
obligations owed to the liquidating trust under the confirned
pl an, they were well aware of the claimand had it within
their control to seek an earlier determnation regarding its
bei ng barred. Moreover, they have not articul ated how t he
exi stence of this claimwould have altered the decision to
enter into the takeout agreenent.

11

Hai nes urges that she should be granted an enl argenent of
ti me based on excusable neglect. This inquiry will be noot if
t he bar date does not apply to her based on a failure of the
debtors to neet their procedural obligations. Nevertheless,

the court will address it for the sake of conpl eteness, and

13



because the considerations the courts have applied regarding
“excusabl e neglect” may be pertinent to an estoppel or |aches
def ense. Under F. R Bankr. P. 9006(b) (1), a bankruptcy court
may permt a creditor to file a late claimif the creditor's
failure to conply with the deadline for filing clainms "was the

result of excusable neglect.” See Pioneer Inv. Serv. Co. V.

Brunswi ck Assocs. Ltd. Partnership, 507 U S. 380, 382-84

(1993). Rule 9006(b)(1) contenplates that courts will "be
permtted, where appropriate, to accept late filings caused by
i nadvertence, m stake or carel essness, as well as by
i nterveni ng circunstances beyond the party's control."
Pi oneer, 507 U S. at 388. Wth respect to this determ nation,
"t he bankruptcy courts are necessarily entrusted with broad
equi tabl e powers to balance the interests of the affected
parties, guided by the overriding goal of ensuring the success
of the reorganization." |d. at 389. The inquiry into
"excusabl e neglect"” is essentially an equitable one, in which
courts are to take into account all relevant circunstances
surrounding a party's failure to file. Pioneer, 507 U S. at
394. These circunstances include:

t he danger of prejudice to the debtor, the |ength of

the delay and its potential inpact on judicial

proceedi ngs, the reason for the del ay, including

whet her it was within the reasonable control of the
novant, and whether the novant acted in good faith.

14



Id. The court does not have a conplete picture of what
occurred here, and what would be the inpact of a late filing.

The court makes observations regarding two of the issues.

A
As to the issue of the reason for the delay, if Haines
attorney received the notice, there is no explanation for why
Hai nes delayed in filing a proof of claim
B
As to the issue of prejudice, the court does not have a
representati on whether the debtors' proposal to assune
responsibility for medical mal practice clains was based on a
claims anal ysis which did not include Haines' pending claimin
t he Superior Court of the District of Colunbia,?! and the
debt ors have not fully addressed whet her the debtors' obvious
know edge that the claimwas being pressed by reason of its
assertion in the Superior Court ought to weigh against them

See Grevhound Lines, Inc. v. Rogers (In re Eagle Bus MJdg.,

Inc.), 62 F.3d 730, 737-38 (5th Cir. 1995) (claimwas being
addressed via alternative dispute resol ution procedures

out si de bankruptcy court). Nor does the court have any

10 In this regard, was the existence of the claim
acknow edged in the disclosure statenent or in materials
provi ded to prospective purchasers?

15



i ndi cati on of the nunber of clainms that had been asserted
agai nst the debtors but for which no proof of claimwas tinely
filed, a matter pertinent to the debtors’ contention that

allowing this claimw |l open the floodgates. See In re Keene

Corp., 188 B.R 903, 912 (Bankr. S.D.N. Y. 1995). Finally, the
court does not have an accurate picture regardi ng insurance
that relates to Haines' claim
IV

In Iight of the foregoing, it is

ORDERED t hat the parties shall confer to attenpt to
arrive at an agreed stipulation of facts and, if necessary, a
schedul e (including discovery deadlines and so forth) for
di sposing of this matter. It is further

ORDERED t hat the parties shall appear before this court
on March 9, 2005, at 9:30 a.m for a scheduling conference or,
if the parties request, a trial on the merits of the instant
Motion. It is further

ORDERED that with respect to any trial, the parties shal
conply with LBR 9070-1 regardi ng pre-nunbering, pre-nmarking,
and pre-listing exhibits, listing witnesses, and subm tting of
two copies of the exhibits.

[ Signed and dated above. ]
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Copi es to:

Andrew M Troop

Wei |, Gotshal & Manges LLP
100 Federal Street

34t h Fl oor

Bost on, MA 02110

Deryck A. Pal mer

Weil, Gotshal & Manges LLP
767 Fifth Ave.

New York, NY 10153

Holly E. Loiseau

Peter D. |sakoff

Cl evel and Lawrence |11
Dougl as Sout hard

1501 K Street NW Suite 100
Washi ngt on, DC 20005

Ted A. Berkow tz

Patrick Collins

Farrell Fritz, PC

EAB Pl aza

Uni ondal e, NY 11556-0120

Sam J. Al berts

White & Case LLP

601 Thirteenth Street, N.W Suite 600
Washi ngt on, DC 20005

Barry J. Nace
Gabriel A. Assaad
Paul son & Nace

1814 N Street, NW
Washi ngt on, DC 20036

Office of United States Trustee
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