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DECI SI ON REGARDI NG MOTI ON OF
LI NDA HAINES TO ALLOW LATE FILING CF CLAIM

The court will grant the Motion to Allow Late Filing of
Cl aim (Docket Entry No. 2429) filed by Linda Haines as the
personal representative of the estate of Beatrice Phillips. The
background in this matter is set forth in the Procedural O der
dated February 17, 2005, reported at __ B.R

I

At today's hearing, the parties agreed that the court should
first address whether the notice the debtors sent failed to
sati sfy due process and the procedural requirenents in the case,
specifically, whether the notice was defective in |ight of

Mal donado v. Ramrez, 757 F.2d 48 (3d G r. 1985).

I n Mal donado there was no showing (as there has been in this



case) that the attorney who received notice was representing the
creditor at the tinme of the notice. Beyond that, however, and of
rel evance here, the notice in Mil donado was addressed to the
attorney in his capacity of representing another client. Thus,
as an alternative holding, the court of appeal s stated:
[Aln attorney given notice of the bankruptcy on

behal f of a particular client is not called upon to

review all of his or her files to ascertain whether any

other client may al so have a cl ai m agai nst the

bankrupt. Notice sent to an authorized attorney or

agent nust at |east signify the client for whomit is

i ntended so that the attorney can know whomto advi se

to assert a claimin the bankruptcy.
Mal donado, 757 F.2d at 51. Even if, as the debtors urge, this is
viewed as dictum it is persuasive.

There is a distinctive difference between Mal donado and this
case, but it does not alter the outconme. Here the notice was not
addressed to a particular attorney or to any client care of the

law firm?! The debtors argue that Haines' law firmwas thus not

msled into thinking that a particular client other than Hai nes

! Additionally, Mldonado involved the bankruptcy case of
an individual debtor, such that any actual notice of the case in
time to file a proof of clai mwould, under 8§ 523(a)(3), subject
the claimto discharge. 1In contrast, this is a corporate chapter
11 bankruptcy case in which specific notice of the bar date (not
just notice of the bankruptcy case) is required. However, that
di fference does not render Mal donado irrelevant. Ml donado
stands for the proposition that when an attorney receives a
notice of a bankruptcy case in one client's civil action against
an individual debtor, the notice affects only that client under 8§
523(a)(3) and not other clients of the attorney. It logically
foll ows that under Mal donado notice in a corporate bankruptcy
case of the bar date to one client care of an attorney woul d not
be notice to the attorney's other clients.
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was i nvolved, and argue that the three attorneys w thin Hai nes
law firmcould have readily addressed whether any of those
attorneys had a client who had a cl ai m agai nst one of the
debtors. The court rejects the debtors' argunents. The
argunments assune that whoever initially received the notice would
have recogni zed that it mght deal with clains not of the | aw
firm(to whomit was addressed) but of a client (or clients) of
the law firm?2 Further, even if it had dawned on the law firm
that the notice potentially dealt with clains of a client or
clients of the firm against one of the debtors, and inquiry were
made of the three attorneys, a m stake could readily have
occurred in addressing the question of whether any clients had a
cl ai m agai nst the debtors.

The debtors, not Haines, should bear the risk that the
notice's failure to identify Haines as the creditor holding a
claimmght lead to the law firms failing to realize or discover
that the notice pertained to her claim The debtor readily could

have addressed the notice to Haines care of the law firm?3

2 The notice was not limted to tort clains (the type of
cl ai m Hai nes hol ds) but extended to all prepetition clains
agai nst the debtors. The law firm m ght well have specul at ed
that it was receiving notice because it mght be the beneficiary
of an order, in a client's case against the debtor, directing
that an award of fees or costs be paid directly to the law firm

3 The court need not address whether failure to address the
notice to the specific attorney representi ng Hai nes woul d make
the notice i nadequate.



Failure to so address the notice resulted in notice that was not
reasonably cal cul ated, under all the circunstances, to put Hai nes

on noti ce. See Mull ane v. Central Hanover Bank & Trust Co., 339

U S 306, 15 (1950) (“[When notice is a person's due, process
which is a nere gesture is not due process. The neans enpl oyed
must be such as one desirous of actually informng the [person
entitled to notice] m ght reasonably adopt to acconplish it.”).
Use of a notice addressed only to the law firm and not
menti oni ng Haines, is not a nmeans one desirous of actually
noti fyi ng Hai nes woul d reasonably have adopt ed.

[

The debtors advised the court at the hearing that the
debtors do not wi sh to pursue the issue of whether Haines
attorney in the Superior Court action had actual know edge of the
bar date applicable to Haines. Nor did the debtors advance any
estoppel argunent at the hearing. Thus, as discussed in the
Procedural Order, the court nust hold that Haines is entitled to
file a proof of claim An order has been signed consistent with
t hi s hol di ng.

[ Signed and dat ed above. ]
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