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ORDERED that the Order set forth belowis F5@)2%
hereby signed as an order of the court to be entered "gﬁﬁﬁéiq
by the clerk. jﬁﬁﬂef
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Si gned: July 06, 2005.
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre

Case No. 02-02250
(Chapter 11)

GREATER SOUTHEAST COMMUNI TY
HOSPI TAL CORP., |, et al.
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TENTATI VE DECI SI ON RE OBJECTION TO LOS ANGELES TAX CLAI M

The court held a hearing on June 29, 2005 on the DCHC
Liquidating Trust’'s Mdtion for Order Determ ning the Anount,
Classification and Al owance of Real Property Tax O aimof Los
Angel es County Tax Collector (“Los Angeles”). (Docket Entry No.
2551, filed May 25, 2005.) At that hearing the court addressed a
nunber of issues concerning the tax clains of Los Angeles. |If
necessary, the Trust will have an opportunity to respond to the
views the court expressed. Qut of fairness to Los Angel es, the
court believes that it should be aware of the positions the court

expr essed:



1. The court opined that prepetition delinquency penalties
are a lien claimunder California | aw, see FDIC v. County of
Orange, 262 F.3d 1014, 1017 (9th Cr. 2001) (“California’s
property tax statute requires that property taxes be paid by
Novenber 1, and if they have not been paid by Decenber 10,
‘“thereafter a delinquent penalty of ten percent attaches to
them’ Cal. Rev. & Tax Code 8§ 2617. The property tax
del i nquent penalties are subject to statutory liens. [d. 8§
2187.7). Accordingly, these penalties, to the extent they
arose before the petition, are secured under 11 U S.C. 8§
506(a).*

2. The court also opined that prepetition penalties my not
be equitably subordinated. See United States v. Reorganized
CE &1 Fabricators of Uah, Inc., 116 S. . 2106 (1996);
United States v. Noland, 116 S. C. 1524 (1996).

3. In addition, the court opined that 8 506(a) does not
i npose a reasonabl eness Iimtation on penalties.

4. The court also opined that postpetition penalties are
not allowed as part of a secured claimunder 8§ 506(b), but
interest is if there is sufficient value in the property to
cover the accrual of postpetition interest. Although

Al berts asserted at the hearing that the confirnmed plan

i ncl uded no provision for postconfirmation interest, the
plan provided in 8 4.5 for paynent of the Al owed O her
Secured Cains (including Los Angel es’s) wi thout freezing

t he al l owed anmount of such clains as of the Effective Date
of the plan. Although a plan may indeed freeze the anount
of a claimas of the effective date of the plan (see 11
US C 8 1129(b)(2) (A (i)(I1)), this plan did not do so: the
definition of Secured Claimin 8§ 1.95 of the plan did not
purport to cut off the accrual of interest at the effective
dat e.

5. Finally, the court addressed the question of whether the
2002- 2003 tax year taxes are obligations of the Liquidating
Trust or adm nistrative expenses. The court noted that
signing the proposed order for the notion could present a
risk of inconsistent results for the creditor because the
Reor gani zed Debtors say that the taxes are not

adm nistrative whereas the trustee says that they are. The
Trust has thus presented a scheduling order whereby both the

! However, FEDIC v. County of Orange makes cl ear that
redenption penalties do not give rise to a lien.
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Trust and Reorgani zed Debtors wl |l

sane tine.?

brief this issue at the

[ Si gned and Dated Above]

Copi es to:

Sam Al berts, Trustee; Ted A Berkowitz, Esq.; Dennis Early, U.S.

Trustee; Andrew Troop, Esq.; M chael

(Counsel for REIT)

El i zabet h McDani e

Los Angel es County Tax Col | ector
Property Tax Division

P. O. Box 54018

Los Angel es, CA 90054-0018

Bill Lockyer, Attorney Ceneral
O fice of the Attorney General
1300 I St., Suite 17840
Sacranento, CA 95814

Ber nst ei n,

Esq.

2 That scheduling order also addresses the anmpbunt the trust

concedes are owed but for an 11 U S.C. § 502(d)

i ssue based on an

adversary proceedi ng, Adversary Proceedi ng No. 04-10252 pendi ng
inthis court, to avoid and recover $33,385.59 in prepetition

paynents nade to the County.



