The Opinion and Order below is hereby signed.
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )
)

PAMELA HAWIHORNE, ) Case No. 04-00853
) (Chapter 13)

)

Debt or .

OPI NI ON AND ORDER REQUI RI NG
RE- SERVI CE OF OBJECTI ON TO CLAI M

The debtor has filed an objection to the proof of claim
filed by Sherman Acquisition LP dba Resurgent Acquisition in
t he ampbunt of $1,506.46. The creditor’s proof of claim after
listing the creditor’s nanme, indicated in the box for “Name
and address where notices should be sent” the follow ng:
Resurgent Capital Services

P. O. Box 10587
G eenville, SC 29603-0587



The debtor mailed the objection to the proof of claim and LBR
3007-1 notice of opportunity to oppose the objection, on:

Sherman Acqui sition, LP

dba Resurgent Acquisition

P. O. Box 10587

Greenville, SC 29603- 0587
The creditor has not filed a tinely opposition.

The proof of claimidentifies as the “prior creditor”
Triad (alternate name: Triad/ HFN SWB Banko Bul k Sal e), and
identifies the account as for a Mastercard product. The
debtor's objection was not acconpani ed by an affidavit setting
forth non-conclusory evidence to show that she does not owe
this debt.

I

The court concludes that mailing as required by Rule 3007
woul d have constituted proper service (with service in the
manner provided for service of a summons and conpl ai nt under
Rul e 7004 not being required), but that the debtor's mailing
of the objection did not conply with Rule 3007.

A.

Rul e 3007 provides in relevant part that “[a] copy of the
obj ection with notice of the hearing thereon shall be mil ed
or otherwi se delivered to the claimant . . . at |east 30 days
prior to the hearing.” Nevertheless, an objection to a proof

of claimand various other objections under the Rul es
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constitute contested matters. Rule 9014 provides in relevant
part:

(a) Motion. In a contested nmatter in a case
under the Code not otherw se governed by these
rules, relief shall be requested by notion, and
reasonabl e notice and opportunity for hearing shal
be afforded the party against whomrelief is sought.
No response is required under this rule unless the
court orders an answer to a notion.

(b) Service. The notion shall be served in the

manner provi ded for service of a summons and

conplaint by Rule 7004. Any paper served after the

nmotion shall be served in the manner provided by

Rule 5(b) F.R Civ.P.
[Italics added.]! For reasons devel oped bel ow, the court
concludes that the first sentence of Rule 9014(b) does not
apply to a contested matter conmenced by an objection when the
rul e governing that objection sets forth the required manner
of service of the objection.

The contested matters the court has found that are not
commenced by a notion are objections to:

a claim (Rule 3007),

confirmation of a chapter 13 plan (Rule 3015(f)),

a di sclosure statenent (Rule 3017(a)),

I Prior to its amendnent in 2002, Rule 9014 was a single
paragraph. The 2002 anendnent, as relevant here, broke Rule
9014 into subparagraphs and added the second sentence to Rule
9014(b). However, the Advisory Conmttee Notes to the 2002
anmendment do not indicate an intention to make the "not
ot herwi se governed"” | anguage in subparagraph (a) inapplicable
to subparagraph (Db).



confirmation of a chapter 11 plan (Rule 3020(b)),
exenptions (Rule 4003(hb)),

notice of a proposed use, sale, or |ease of property
(Rul e 6004(b)), and

notice of a proposed abandonnment or disposition of
property (Rule 6007(a)).

Rul es 3007 and 4003(b) are the only objections for which the



applicable rule specifies the manner of service.?
Rul e 3007, as already noted, requires that “[a] copy of
the objection with notice of the hearing thereon shall be

mai |l ed or otherw se delivered to the claimant.” Al though Rul e

2 Rul es 3015(f), 3017(a), 3020(b), Rule 6004(b), and
6007(a) do not specify the manner of service on the entities
required to be served under those rules, and borrow ng the
manner of service rules in F.R Bankr. P. 7004 or F.R Civ. P.
5 makes sense. As a practical matter, the issue of the proper
manner of service al nost never arises under these rules. The
notice of opportunity to object to the plan, disclosure
statenment, or proposed action will usually specify the
entities to whomthe objection is to be nmail ed.

Moreover, mailing the objection to the attorney (or pro
se party) who signed the paper being objected to, at the
address listed on the paper (and to any trustee or creditor
commttee nmenbers at their addresses of record) ought to
constitute valid service by way of borrowi ng the mailing-to-
attorney manner of service authorized by either F.R Civ. P.
5(b) or F.R Bankr. P. 7004(b)(8) in anal ogous circunstances.

Finally, the paper objected to has usually already been
set for a hearing. Once objected to, no order issues, and the
matter remains on, or is placed on, the court's hearing
cal endar. At the hearing, questions about the manner of
service are usually rendered noot because the parties proceed
to the substantive matter set for hearing. |In any event, in
the rare instance in which the propriety of service is
guestioned, the court has broad discretion to enlarge the tinme
for the objection to be served properly and to continue the
hearing i f any questionable service caught a party off guard.
This court’s research discovered only two deci sions addressing
the i ssue of proper service under these rules. See In Re
Thonpson, 4 B.R. 700 (Bankr. E. D. Penn. 1980) (applying
predecessor to Rule 3015(f) and holding that Rule 7004 service
was required); Beard v. United States Trustee, 188 B.R 220,
222-23 (WD. La. 1995), aff'd, 84 F.3d 431 (5th Cir. 1996)
(applying Rule 3015(f) and assum ng that Rule 7004 service was
required). In both cases, the court allowed the defective
service to be cured.




3007 does not use the term “serve,” plainly the mailing it
requires is a formof service. Simlarly, Rule 4003(b)
specifies that the objection to exenptions must be “delivered
or mailed to the trustee, the person filing the list [meaning
t he debtor or a dependent of the debtor, as the case nmay be],
and the attorney for that person,” again a form of service.
Rul e 3007, as the specific rule dealing with objections

to clainms, controls service of such an objection, not Rule

9014(b). Jorgenson v. State Line Hotel, Inc. (In te State

Line Hotel, Inc.), 2005 W. 857471 (9th Cir. BAP Mar. 29,

2005); In re Hejl, 85 B.R 399 (WD. Tex. 1988).2% Simlarly,

Rul e 4003(b)'s rule regarding serving an objection to
exenptions, as the nore specific rule, ought to trunp Rule
9014(b)"'s rule regarding serving a notion comencing a

contested matter.4 |f Rule 9014(b) controlled service of an

3 But see Boykin v. Marriott International, Inc. (In re
Boykin), 246 B .R. 825 (Bankr. E.D. Va. 2000); In re
Schweitzer, 145 B.R 292 (Bankr. E.D. Ark. 1992); United
States v. Oxylance Corp., 115 B.R 380 (N.D. Ga. 1990); In re
Morrell, 69 B.R 147 (N.D. Cal. 1986). Mdst of these
deci sions involve service on the United States or an agency
thereof, a creditor who traditionally enjoys the benefit of
speci al service requirenents.

4 Usually requiring service under Rule 7004 would not add
anyt hi ng not already acconplished by mailing or delivery under
Rul e 4003(b), but not always. For exanple, if a dependent of
the debtor files an exenption claimw thout an attorney, and
lists as his or her address an address that is not his or her
“dwel I i ng house or usual place of abode or . . . the place
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obj ection, there would be no need to require mailing of an
objection to claimunder Rule 3007 or to require mailing or
delivery under Rule 4003 in the case of an objection to
exenptions. |If the first sentence of Rule 9014(b) were
intended to apply to objections to clains (or objections to
exenptions), the sentence could have readily referred to “the
paper comrenci ng a contested matter” instead of to “the
notion.”> Moreover, as next discussed, the nature and
practicalities of the clainms process denonstrate that the

rul e-makers did not intend to require service of an objection

where the individual regularly conducts a business or
profession” (within the neaning of that |anguage in Rule
7004(b)(1)), mailing the objection to the |listed address woul d
not satisfy Rule 7004. However, the address |isted on the

cl ai m of exenption ought to control as it inmplicitly gives
notice of the address to be used for any service of papers
relating to the claim and consents to use of that address.

. F.R Civ. P. 5.

5> An argunent in favor of interpreting “nmotion” in the
first sentence of Rule 9014(b) as extending to objections to
claims is that the second sentence of Rule 9014 al so uses
“motion” in mandating the manner of service of papers filed
after the commencenent of a contested matter, and that this
second sentence obviously applies to all contested matters.
However, Rul es 3007 and 4003 do not purport to address service
of papers after service of the objection, and thus do not
override Rule 9014(b)’s second sentence regardi ng service of
papers once the contested matter has commenced. |f that
second sentence applies to contested matters conmenced by
nmotion, there is no reason to believe that a different rule
woul d apply in the case of a contested matter commenced by an
obj ecti on.



to claimunder Rule 7004.

First, the nature of the clainms process shows that
service under Rule 7004 was not intended. When a creditor
files a proof of claim it is analogous to a conplaint,
subj ecting the creditor to the jurisdiction of the court to

adjudicate the validity of its claim Kline v. Zueblin, AG

(In re Anerican Export Goup Int'l Servs., Inc.), 167 B.R

311, 313-15 (Bankr. D.D.C. 1994). "Every person submtting
himself to the jurisdiction of the bankrupt[cy] court in the
progress of the cause, for the purpose of having his rights in
the estate determ ned, makes hinself a party to the suit.”

Wswall v. Canpbell, 93 U.S. 347, 351, 23 L.Ed. 923 (1876).

The creditor is already before the court, in other words, and
has an inmplicit obligation to keep the trustee and the court

i nfformed of any change in address. However, the claimis

al | owed unl ess objected to, and as a matter of due process,
the creditor is entitled to notice when an objection is filed
toits claim \Wen the court has al ready acquired
jurisdiction over the creditor’s person by way of its filing a
proof of claim due process is satisfied by mailing the

obj ection and notice to the nane and address specified on the

proof of claimfor the receipt of notices in the case.



Second, requiring service under Rule 7004 woul d subj ect
the estate to considerable uncertainty and expense in contrast
to permtting notice under Rule 3007 to suffice. Consider for
exanpl e a case in which scores of individuals file proofs of
claim and the trustee objects to several of their clains.

The trustee mails each objection to the nane and address the
proof of claimdesignates for receiving notices in the case.

I f Rule 7004 controlled service, the trustee would have to
make service in each instance to an address that is the
creditor’s “dwelling house or usual place of abode or

t he place where the individual regularly conducts a business
or profession” as required by Rule 7004(b)(1) for service by
mail to be effective. There is no way the trustee can readily
ascertain—at |east not without a significant expenditure of
estate funds--that service under Rule 3007 woul d satisfy Rule
7004(b)(1). Moreover, if an individual noved and filed no
change of address with the court or the postal service, Rule
7004 would require the trustee to incur the expense of making
service by publication on that individual, already before the
court, who is at fault for having failed to keep the trustee
and the court apprised of his |location. These practicalities
denonstrate that mailing as required by Rule 3007 was intended

to constitute the required service.



VWhile this court continues to require service of an
obj ection to claimunder Rule 7004 when the claimant is the
United States or an agency thereof, it does so under LBR 3007-
1 in recognition of the governnent’s uni que structure for
processing litigation. Wen there is no special need for Rule
7004 service, the court utilizes LBR 9029-1 to not require
such service under LBR 3007-1. Here, the creditor is a
private entity and has no need for special service under Rule
7004.

B.

Nevert hel ess, the court concludes that service was not
properly made in this case. The creditor indicated that
notices relating to its claimshould be sent to Resurgent
Capital Services. The debtor mailed the notice to the
creditor itself, instead of Resurgent Capital Services.

Al t hough the debtor mailed the notice to the same address as

t he address for Resurgent Capital Services, the creditor
specifically asked that notices be sent to Resurgent Capital
Services. To obtain the benefits of service by mail under
Rul e 3007, the party filing an objection ought to scrupul ously

conply with the creditor's specific instructions regardi ng how
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notice is to be sent.®
I

The debtor’s objection is that she does not owe this
creditor any nmoney. However, she has filed no affidavit to
rebut the prima facie validity of the proof of claimunder
F. R Bankr. P. 3001(f). |If the debtor anticipates that the
creditor will not file a response to a re-served objection to
claim she should give consideration to filing an affidavit
with the objection to rebut the prima facie validity of the
proof of claim so that the objection can be pronptly
sustai ned, and an evidentiary trial avoided.

11

It is accordingly

ORDERED that within 28 days after entry of this order,
t he debtor shall file a certificate of renewed service of her
objection to claim failing which the court will dism ss the
obj ection to claimw thout prejudice to renewal of the
objection at a later date. It is further

ORDERED that if the debtor re-serves the objection to
claim the debtor should consider including an affidavit

presenting evidence to rebut the prima facie validity of the

6 The failure to send the notice to the specified entity
here may have caused the notice not to be routed to the office
t hat handl es obj ections to clains.
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creditor’s proof of claim The evidence should address in
non-conclusory terns the basis for the debtor’s claimng not
to owe any debt to Sherman Acquisition LP dba Resurgent
Acqui sition on account of a MasterCard account with Tri ad.

[ Si gned and dated above. ]
Copies to: Debtor’s Attorney; Debtor; Cynthia A Niklas; the

O fice of U S. Trustee; and Resurgent Capital Services, P.O
Box 10587, Greenville, SC 29603-0587.

12



