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g
BMW BANK OF NORTH AMERI CA, )
)

Def endant . )

OPI NI ON REGARDI NG
PLAI NTI FF* S MOTI ON FOR SUWMVARY JUDGVENT

The plaintiff, Kevin R MCarthy, is the trustee of the
debtor's estate under chapter 7 of the Bankruptcy Code (11
US.C). The defendant, BMW Bank of North Anerica (“BMW), holds
a security interest in a notor vehicle in which the debtor,
Philip Wayne Dorton, owned an interest (which became property of
the estate). MCarthy seeks to avoid BMN's security interest in

that estate property under 11 U S.C. 8 547(b), and seeks



ancillary relief flowng fromthat avoidance. The court
concludes that BMN's security interest was continuously
perfected, wthin the neaning of that termunder 11 U. S.C. 8§
547(e)(1)(B), fromthe nonent of the debtor's obtaining
possessi on of the notor vehicle, first under the common |aw rul e
(of first intime, first inright), and then under D.C. Code 8§
50- 1202 by notation of the security interest on the certificate
of title upon issuance of the sane. The other elenents of 11
U S C 8 547(c)(3) being applicable, that provision excepts BMN s
security interest from avoi dance under 8 547(b). Accordingly,
the court will deny McCarthy's notion for summary judgnent.

I

The follow ng facts pertinent to the avoidability of the
security interest, except as noted, are not in dispute.

On Cctober 13, 2003, the debtor and another i ndividual,
Joseph Wayne Stone, signed a contract with an autonobil e deal er
to purchase a notor vehicle. As part of the contract, the co-
owners executed a security agreenent granting the dealer a
security interest in the vehicle to secure paynent of the
purchase obligation. The debtor took possession of the vehicle
on Cctober 13, 2003.

The deal er assigned the contract to BMN On behal f of BMW
the dealer applied to the District of Colunbia Departnent of

Mot or Vehicles (“the DW’) for a certificate of title. BMN



contends this occurred on Cctober 13, 2003, the sane date on
whi ch the debtor took possession of the vehicle. MCarthy
guestions whether the application was filed on Cctober 13, 2003,
but he has not shown to the contrary. The application for the
certificate of title listed BMNas the lien holder. BMNdid not
file a financing statement with the D strict of Col unbia.

On Decenber 24, 2003, nore than 20 days after the debtor
t ook possession of the vehicle, the DW issued a certificate of
title for the vehicle noting the security interest of BMN The
debtor filed a voluntary petition for relief under chapter 7 of
t he Bankruptcy Code on January 30, 2004, which was |ess than 90
days after BMNs lien was noted on the certificate of title.

[

The issue is whether 11 U S.C. 8§ 547(c)(3) excepts BMN's

security interest from avoi dance as a preference under 11 U. S C

8 547(b) (whose el enents both parties have assuned exist).!?

1 The security interest was created in the sane contractual
docunent in which the debtor agreed to pay for the notor vehicle.
However, the security interest attached, and thus the transfer to
BMW of the security interest becane effective between BMN and the
debtor, only once the debtor had rights in the collateral, which
was upon delivery of the notor vehicle to the debtor. See
McCarthy v. Inported Cars of M., Inc. (In re Johnson), 230 B.R
466, 468-69 (Bankr. D.D.C. 1999). BMWs opposition to McCarthy's
noti on has not addressed two issues: whether the debtor was
obligated on the debt only once he obtained possession of the
vehicle, such that the transfer (perfected, as will be seen, upon
delivery of the vehicle to the debtor) was not on account of an
ant ecedent debt, and whet her the contenporaneous exchange
exception of 8 547(c) (1) applies. However, those issues need not
be reached because 8 547(c)(3) applies to bar avoi dance of the

3



McCarthy's sole challenge to the applicability of 8 547(c)(3) is
that perfection of BMWNW's security interest only occurred when the
certificate of title was issued nore than 20 days after the
debt or took possession of the notor vehicle. Section 547(c)(3)
applies only if the lien “is perfected within twenty days after

t he debtor receives possession of [the] property.” 8§
547(c)(3)(B). In turn, 8 547(e)(1)(B) provides that “a transfer
of . . . property other than real property is perfected when a
creditor on a sinple contract cannot acquire a judicial lien that
is superior to the interest of the transferee[.]” Wether or not
BMNV t ook the appropriate steps to thus perfect its security
interest within the twenty-day period is a question that rests on

state | aw. Fidelity Financial Services, Inc. v. Fink, 522 US.

211, 213 n.1 (1998).

In Fink, the creditor mailed the docunents required to
perfect its security interest in a vehicle 21 days after the
debt or took possession of the vehicle. [1d. at 213. Under the
| aws of M ssouri, alien on a notor vehicle is perfected on the
date of its creation if the creditor files with the director of
revenue the required docunents within 30 days after the debtor
t akes possession of the notor vehicle. 1d. This relation back
provi sion would deemthe lien to be perfected on the date that

t he debtor took possession of the vehicle. The United States

security interest.



Suprenme Court held that Mssouri’s relation back provision did
not protect the creditor, because all acts by the creditor needed
to perfect its security interest nmust be conpleted within the
twenty-day period allotted in 8 547(c)(3). The Court turned to
the | anguage of 8 547(e)(1)(B), which states that “a transfer of
a fixture or property other than real property is perfected when
a creditor on a sinple contract cannot acquire a judicial lien
that is superior to the interest of the transferee.” The Court
expl ai ned that the act that forecl osed the possibility of another
creditor fromobtaining a superior interest in the property was
the filing of the application. 1d. at 216. This is a real tine
inquiry that does not rely on legal constructs that turn back the
clock. 1d. It is possible that another creditor could have
obtained a judicial lien if the application had not been
submtted within the twenty days. 1d. Therefore, the final act
required to perfect the Iien nust be conpleted within the twenty
day period. Under Fink, then, the court turns to District of
Colunmbia law to determine if all steps to perfect BMWNs lien on
the debtor’s vehicle were conpleted within the twenty-day peri od.
11

By reason of the definition of perfection in 8 547(e)(1)(B)
BMNV was required to have obtained a lien entitled to priority
agai nst a hypot heti cal subsequent judicial lien within the 20-day

period allowed by 8 547(c)(3). As a matter of District of



Columbia law, it is "axiomatic that a prior lien gives a prior
legal right ("first in tinme, first inright'), except where

statute varies the common law rule." District of Colunbia v.

Franklin Inv. Co., 404 A 2d 536, 540 (D.C. 1979) (enphasis added;

citations omtted).?

McCart hy does not dispute that BMVacquired a security
interest in the vehicle at the tinme of its sale and delivery to
the debtor. Two statutory schenmes govern the perfection and
priority of security interests in notor vehicles, and may alter
the common |law rule, nanely, the District's certificate of title
statute (D.C. Code § 50-1201 et seq.) (“Liens on Mdtor Vehicles
or Trailers”) and the District's Uniform Commerci al Code.?

|V

Turning first to the certificate of title statute, D.C Code
8 50-1202 provides in pertinent part:

During the tine a certificate is outstanding for

any notor vehicle . . . , no lien against such notor

vehicle . . . shall be valid except as between the

parties and as to other persons having actual notice,
unl ess and until entered on such certificate as

2 See also Mal akoff v. Washington, 434 A 2d 432 (D.C
1981); District of Colunmbia v. Hechinger Properties Co., 197 A 2d
157, 160 (D.C. 1964); United States v. MDernott, 507 U S. 447
(1993) (applying the sane as federal common [aw rule); United
States v. New Britain, 347 U S. 81 (1954) (sane).

3 The District of Colunbia s Uniform Conmercial Code (“UCC
or, when necessary to distinguish the District of Colunbia UCC
fromother states’ versions, “D.C. UCC') is found at D.C. Code
Ann. 8 28:1-101 et seq. (wth its provisions hereafter cited as
UCC § 1-101, and so forth).



hereinafter set forth . . . . The filing provisions of

Article 9 of [the UCC] do not apply to liens recorded

as herein provided, and a lien has no greater validity

or effect during the tine a certificate is outstanding

for the notor vehicle or trailer covered thereby by

reason of the fact that the lien has been filed in

accordance with that article.
[ Enphasi s added.] Accordingly, once the certificate of title
i ssued, BMN's |lien was effective against a subsequent judici al
lien because BMN's |ien was noted on the certificate of title.

The term “outstanding” is not defined in § 50-1202.
However, 8 50-1206 contenpl ates, as relevant here, that only
after the application is exam ned for correctness and vari ous
fees and taxes are paid, “[t]he Director [of the DW] shal
t her eupon issue the certificate . . . .” and the Recorder of
Deeds then “shall enter the lien information on [the] certificate

.” Only once that is acconplished, § 50-1206 provi des,

“the Director [of the DW] shall deliver or mail the certificate
to the record holder of the 1st Iien shown thereon or his
representative . . . .”% The court concludes that a certificate
is “outstanding” when it has been issued and delivered or nuailed
by the DW to the holder of the first lien. Thus, no certificate

of title was outstanding here until the DW nuailed or delivered

the certificate to BMN

“ In turn, 8 50-1209 contenplates that the Recorder of
Deeds nmay require the person holding the certificate to
“surrender” it when necessary to note a new lien or an assi gnnment
of lien on the certificate.



This conclusion is unaltered by UCC § 9-303(b) which

provi des:
(b) Goods beconme covered by a certificate of title

when a valid application for the certificate of title

and the applicable fee are delivered to the appropriate

authority. Goods cease to be covered by a certificate

of title at the earlier of the time the certificate of

title ceases to be effective under the | aw of the

issuing jurisdiction or the tinme the goods becone

covered subsequently by a certificate of title issued

by anot her jurisdiction.
The term “covered by a certificate of title,” as defined in § 9-
303(b), is atermof art enployed in other provisions addressing
such matters as which jurisdiction's |aw governs perfection (8 9-
303(c)) and the tine period during which perfection nay be
achi eved by taking possession (8 9-313(b)). The termis not the
sanme thing as a certificate of title being “outstanding” as is
made evident by UCC § 9-303, Comment 6 (“External Constraints on
This Section”) which states in relevant part:

| deal ly, at any given tine, only one certificate of

title is outstanding with respect to particul ar goods.

In fact, however, sonetines nore than one jurisdiction

i ssues nore than one certificate of title with respect

to the sane goods.
[ Enphasi s added.] This comment nakes clear that the term
“outstanding” refers to when a certificate has been issued and is
in the hands of the public, an event external to the rules UCC §
9- 303 adopts, and does not refer to the technical issue of when
goods “becone covered by a certificate of title” for purposes of

determ ning such issues as which jurisdiction's |law controls



perfection.

Here, no certificate of title was outstanding within the 20-
day period of 8 547(c)(3). Accordingly, BMNcannot rely on 8§ 50-
1202 to contend that it achieved perfection in the 20-day peri od.

However, 8§ 50-1202 only addresses perfection when a
certificate of title is outstanding. |If perfection was achi eved
prior to issuance of the certificate of title, it continued
unbroken by virtue of notation of the lien on the certificate of
title upon its issuance. Section 50-1202 itself inposes no
requi renent for perfecting a lien prior to issuance of a
certificate of title. Accordingly, unless another statute alters
the common law rule of first in time, first in right, BMN's
security interest was perfected in the 8 547(e)(1)(B) sense
pursuant to the common |aw rul e upon attachnment of the security
interest and until issuance of the certificate of title. The
court turns to the UCC to determ ne whether it alters the conmon
| aw rul e.

\Y

UCC article 9 (“Secured Transactions”) (UCC § 9-101 et seq.)

applies to a security interest created by an individual debtor in

a notor vehicle.® Anbng other topics with respect to security

> UCC § 28:9-109 provides in relevant part:

(a) Except as otherw se provided in subsections
(c) and (d), this article applies to:
(1) Atransaction, regardless of its form that

9



interests, article 9 addresses the priority of security interests
over judicial liens. Wth respect to the relative priority of a
security interest and a lien creditor's rights (which include
those of a judicial lien as described by § 547(e)(1)(B)),® UCC §
9-317(a) provides in relevant part:

(a) A security interest . . . is subordinate to
the rights of:

(2) Except as otherw se provided in
subsection (e), a person that becones a lien
creditor before the earlier of the time:
(A) The security interest . . . is
perfected|.]
Accordingly, the court will address whether BMN's security
interest was “perfected” as that termis used in the UCC and
hence “perfected” under 8§ 547(e)(1)(B)
A
Bef ore engaging in that UCC perfection analysis, the court

notes that the UCC term “perfected” does not exhaust the

possibilities of being entitled to priority over a subsequent

creates a security interest in personal property or
fixtures by contract;

None of the exceptions in subsections (c) and (d) apply to a
security interest created by an individual debtor in a notor
vehi cl e.

6 UCC § 9-317 uses the term*“lien creditor” but this
includes a judicial lien creditor. See UCC 8§ 9-102(52)(A
(defining “lien creditor” as including “[a] creditor that has
acquired a lien on the property involved by attachnment, |evy, or
the like”) and thus is broad enough to include the type of
judicial lien addressed by 8§ 547(e)(1)(B)

10



judicial lien and thus “perfected’” under § 547(e)(1)(B). Under 8§
547(e) (1) (B) perfected neans having attained a lien entitled to
priority over a judicial lien, whereas under the UCC a perfected
security interest is not the only type of security interest
entitled to priority over a judicial lien.

As relevant here, those alternative neans of achieving
priority to cover a period in which perfection did not exist
require the filing of a financing statenent, and BMNVdid not file
one.’ However, if BMWattained “perfected’” status in the UCC

sense wi thout the necessity of filing a financing statenent, it

" UCC § 9-317(a) provides in relevant part:

(a) A security interest . . . is subordinate to
the rights of:

(2) Except as otherw se provided in
subsection (e), a person that becones a lien
creditor before the earlier of the tine:

(A) The security interest . . . is
perfected; or
(B) One of the conditions specified

in 8 28:9-203(b)(3) is met and a

financi ng statenent covering the

collateral is fil ed.

(e) Except as otherw se provide in 88§ 28:9-320 and
28:9-321, if a person files a financing statenent with
respect to a purchase-noney security interest before or
wi thin 20 days after the debtor receives delivery of
the collateral, the security interest takes priority
over the rights of a . . . lien creditor which arise
between the tine the security interest attaches and the
time of the filing.

BMV never filed a financing statenent such as potentially to
bring into play 8 9-317(a)(2)(B) or § 9-317(e).

11



attai ned “perfected” status sinultaneously for purposes of 8§
547(e)(1)(B), and thus those alternative neans of attaining
priority are academ c
B
The term “perfected” under the UCC is addressed by UCC § 9-
308 which provides in relevant part:
(a) Except as otherwi se provided in this section
and § 28:9-309, a security interest is perfected if it
has attached and all of the applicable requirements for
perfection in 88 28:9-310 through 28:9-316 have been
satisfied.
In turn, UCC 8 9-310 sets forth a general rule that filing of a
financing statenment is necessary to achi eve perfection, and
exceptions to that rule. UCC § 9-310 provides in relevant part:
(a) Except as otherw se provided in subsection (b)
and § 28:9-312(b), a financing statenment nust be filed
to perfect all security interests .
(b) The filing of a financing statenent i s not
necessary to perfect a security interest:
- '(3) In property subject to a
statute, regulation, or treaty described
in § 28:9-311(a)[.]
In turn, UCC 8 9-311(a) states that “the filing of a financing
statenent is not necessary or effective to perfect a security
interest in property subject to: . . . (2) the provisions of
section 50-1201 et seq.” Mdtor vehicles are anong the species of
property subject to the provisions of 8 50-1201 et seq., and,

accordingly, filing of a financing statenent is not required (or

effective) to perfect a security interest in a notor vehicle.

12



In McCarthy v. Inported Cars of Md.. Inc. (In re Johnson),

230 B.R 466 (Bankr. D.D.C. 1999), the parties failed to address
the issue, and the court assunmed that, because § 50-1202 sets
forth perfection requirenments when a certificate of title is
out standing, a security interest in a notor vehicle could be (and
had to be) perfected by filing a financing statenent under the
UCC when a certificate of title is not outstanding. Johnson, 230
B.R at 470. Although 8§ 50-1202 sets forth a perfection
requi renent of noting a lien on a certificate of title whenever a
certificate of title is outstanding, a notor vehicle is
neverthel ess “property subject to 8§ 50-1201 et seq.” within the
meani ng of UCC § 9-311(a)(2) even when no certificate of title is
outstanding. This is denonstrably the correct interpretation of
8 9-311(a)(2) because 8§ 50-1206 requires inclusion of lien
information on an application for a certificate of title, and
t hat obvi ously occurs before issuance of a certificate of title.
The UCC s election to treat § 50-1201 et seq. as providing
t he exclusive requirenents regarding perfection of a security
interest in a consuner-purchased notor vehicle is reinforced by
UCC § 9-311(b) which provides in relevant part:
Conpliance with the requirenents of a statute . :
described in subsection (a) for obtaining priority over
the rights of alien creditor is equivalent to the
filing of a financing statenment under this article.
Except as otherw se provided in subsection (d) and 8
28:9-313 and 28:9-316(d) and (e) for goods covered by a

certificate of title, a security interest in property
subject to a statute . . . described in subsection (a)

13



may be perfected only by conpliance with those
requi renents

[ Enphasi s added.] The exceptions set forth in the concl udi ng
sentence of this provision have no rel evance here. UCC § 9-
311(d) only applies to goods held as inventory. The remnaining
exceptions address perfection by way of possession. Even if
perfection could be achi eved by possession, the UCC does not
require such a step to achieve perfection of a security interest
in a notor vehicle. Rather, possession is generally an
alternative to the requirenent of filing a financing statenent
when filing woul d otherwi se be required, the only exception the
court has found being that in the case of a security interest in
noney, UCC 8 9-312(b)(3) specifies possession to be the only
neans of perfection.?®

To recapitul ate, UCC 89-310(b) provides that “[t]he filing
of a financing statement is not necessary to perfect a security
interest” in property subject to UCC § 9-311(a), and UCC § 9-
311(a) provides that “the filing of a financing statenment is not
necessary or effective to perfect a security interest in [a notor

vehicle].” UCC § 9-311(b) then provides that except when a

8 Once BMVWapplied for a certificate of title, it is
debat abl e whether it could have perfected its security interest
by taking possession. See UCC 88 9-303(b), 9-313(b), and 9-
316(d) which suggest that once an application for a certificate
of title is filed, perfection via possession is relevant only
when a certificate of title is applied for in the District after
the security interest was already perfected under the | aws of
anot her state.

14



secured party perfects by way of possession (a non-required

met hod of perfection), a security interest in a notor vehicle may
be perfected only by conpliance with the requirenments of § 50-
1201 et seq.® Wen a secured party has conplied with the
requirenents of 8 50-1201 et seq. for perfecting a security
interest in a notor vehicle, no provision of the UCC requires the
secured party to take any other steps--whether obtaining
possessi on or sone other act--in order to perfect its security
interest in the notor vehicle.

Accordingly, a security interest in a notor vehicle is
perfected (in the UCC sense) once the security interest has
attached so long as the holder of the interest has conplied with
all requirenents inposed by 8 50-1201 et seq. for perfection.
The notor vehicle lien statute never specifically uses the term
“perfection” but the Comment to UCC 8 9-311 clarifies what
“perfection” under the notor vehicle lien statute entails:

5. Conpliance with Perfection Requirenments of

QO her Statute. Subsection (b) nakes clear that

conpliance with the perfection requirenments (i.e., the

requi renents for obtaining priority over a lien

creditor), but not other requirenents, of a statute .

described in subsection (a) is sufficient for
perfection under this Article. Perfection of a

® This restriction is reinforced by UCC § 9-309(1)--an
exception under UCC 8 9-310(b) to the requirenment of filing a
financi ng statenent--which provides, as material here, that
perfection arises upon attachnent in the case of “[a] purchase-
nmoney security interest in consumer goods, except as otherw se
provided in § 28:9-311(b) with respect to consuner goods that are
[ ot or vehicles].”

15



security interest under such a statute . . . has al
t he consequences of perfection under this Article.

[Italics added.] In this regard, when a certificate of title is
out standi ng, 8 50-1202 makes a security interest not noted on
that certificate ineffective against third parties w thout
knowl edge. Inmplicitly, when such a security interest is noted on
an outstanding lien it takes priority over a subsequent judicial
lien. However, during the period prior to issuance of the
certificate of title, 8 50-1201 et seq. are silent regarding the
i ssue of perfection and thus | eave the comon | aw rule of first
intime, first in right intact.

That this is the case is made evident by the failure of the

certificate of title statute specifically to address priority vis

avis ajudicial lien of a security interest once noted on a
certificate of title. The statute excludes a judicial lien (or,
to quote the statute, a “lien acquired in any judicial

proceeding”) fromthe definition of “lien.” See D.C. Code § 50-
1201(f)(2) (including security interests in definition of “lien”
but excluding judicial liens). The statute then addresses the
priority of liens (that is, such liens as security interests but
not judicial liens) in D.C. Code 8§ 50-1203. The obvi ous question
is “Where is the provision addressing priority of a security
interest noted on a certificate of title vis a vis a subsequent
judicial lien?” There is none. |Instead, the question of

priority is addressed by the conmon | aw rul e.

16



This is inplicit in 8 50-1202's provision that “[d]uring the
time a certificate of title is outstanding . . . no [security
interest] against [the] nmotor vehicle . . . shall be valid except
as between the parties and as to other persons having actual
notice, unless and until entered on such certificate . . . .”
There was no need expressly to address what happens to a security
interest vis a vis a judicial lien acquired after the security
interest is noted on the certificate of title: the conmmon | aw
provides the rule. Simlarly, prior to the issuance of a
certificate of title, the statute is silent regarding priorities,
and the common | aw provides the rule.

C.

To recapitulate, the notor vehicle lien statute, 8 50-1201
et seq., inposes no requirenents for perfection during the period
commencing wth attachnment of a security interest in a notor
vehicle and ending with issuance of a certificate of title.
Nei t her does the UCC i npose any requi renent for perfection during
that period (as it |eaves that subject entirely to the notor
vehicle lien statute). Accordingly, it follows that the common
law rule of first intime, first in right applies to accord
priority to such a security interest during that period.

Stated differently, during the gap period between attachnment
of a security interest in a notor vehicle in the District of

Col unbi a and i ssuance of the certificate of title under § 50-1201

17



et seq., the absence of any perfection requirenents in § 50-1201
et seq. results in the security interest being perfected under
UCC § 9-308 and thus entitled under 8§ 9-317(a)(2)(A) to priority
over a subsequent judicial lien.
VI

As di scussed above, BMWN's security interest attained
perfected status upon the debtor's acquiring the notor vehicle
and until the issuance of the certificate of title. Once the
certificate of title issued, BMN's security interest was
perfected under 8 50-1201 by way of being noted on the
certificate of title. Accordingly, BMNhas had a continuously
perfected security interest fromthe nonent title passed to the
debtor. See UCC § 9-308(c) (“A security interest . . . iIs
perfected continuously if it is originally perfected by one
met hod under this article and is later perfected by another
met hod under this article, without an internedi ate period when it
was unperfected.”).

VI |

McCarthy could argue that once the certificate of title was
outstanding, only notation of the security interest on the
certificate of title could perfect the security interest, and
t hat because that occurred nore than 20 days after the debtor
obt ai ned possession of the vehicle, 8 547(c)(3) cannot be deened

applicable. 1In other words, the issue renmains whether under

18



Fink, & 9-308(c) amobunts to a retroactive perfection provision.
Fink does not apply here. Fink dealt with a case in which
there was a period of tinme when, under state law, a judicial lien
coul d have been obtai ned against a notor vehicle, and the later
perfection of the lien beyond the 20-day mark of 8§ 547(c)(3)
could not bring the security interest into the safe harbor of §
547(c)(3) via the state law s provision for retroactive
ef fectiveness of the perfection. Here, in contrast, there never
was a period when the security interest was not perfected. At
every step, BMWs security interest was perfected and BMW had
taken steps to assure that it would remain perfected. Al 8§
547(c)(3) requires is that the security interest “is perfected”’
wi thin the 20-day period, which it was.
Had BMWNV al | onwed that perfection to | apse, by not causing the
security interest to be noted on the certificate of title when it

first issued, a different case would be presented.® However,

10 1f such a lapse in perfection continues until the
petition date, the security interest would be avoi dabl e under 11
US. C 8 544 (vesting the trustee with the powers of a
hypot hetical judicial lien creditor). |If the security interest
is re-perfected prior to the petition date, naking § 544
i nappl i cable, the re-perfection would be a new transfer (by
reason of enabling the creditor to escape the effects of § 544)
for purposes of 8§ 547(b), and 8 547(c)(3) would not except that
transfer from avoi dance under 8 547(b) if the re-perfection
occurred nore than 20 days after delivery of the collateral to
the debtor. Thus the requirenent in 8 547(c)(3) that the lien
“is perfected” inplicitly includes a requirenment that any re-
perfection after a | apse in perfection nust occur within 8§
547(c)(3)(B)'s 20-day w ndow.

19



here there was never any such | apse in perfection.
VI
States tend to have one of three statutory arrangenents for
using certificate of title statutes to perfect security interests

in vehicles. [In re Farnham 57 B.R 241, 245 (Bankr. D. Vt.

1986). The "indication," "delivery," and "dual" schenes are as
fol |l ows:

Presently, twenty-two states and the District of

Col unmbi a have enacted certificate of title systens that
make the perfection event either the indication of the
lien or the certificate of title or the issuance of the
certificate of title after indication. Twenty-four
states have certificate of title laws that make nere
delivery of the appropriate papers and fees to the
proper officer the act of perfection, even if the
certificate of title is never noted or issued. oo
Finally, three states have "dual system' certificate of
title perfection |laws that require both the filing of a
financing statenent and the use of the certificate of
title.

Id. at 245 (citing Note, Secured Transactions: Certificate of

Title--Delivery or Notation? The Lender's Dilemmm, 37 Ckla. L

Rev. 618, 622 (1984) (footnotes onmtted)).

There are deci sions under other state statutes adopting an
exclusively "“indication” neans of perfection which would support
McCarthy's position here if the District's statute were of the

sane character. In Union Bank & Trust Co., FErie v. Baker (In re

Tressler), 771 F.2d 791 (3rd Cr. 1985), the court dealt with a
Pennsyl vani a notor vehicle statute which provided in what the

court of appeals characterized as unanbi guous | anguage that “[a]
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security interest is perfected by notation thereof by the
departnent on the certificate of title for the vehicle” and
anot her provision of the notor vehicle statute provided that the
met hod t hereby provided for perfecting a security interest was
exclusive. The court of appeals offered this colorful |anguage:

We are unpersuaded by the bank’s argunent that the

Departnment’s |ack of efficiency in issuing titles

shoul d sonmehow provide the basis for an exception to

the federal 10 day perfection requirenent [in an

earlier version of the Bankruptcy Code] . The solution

to this problem if such a problemindeed exists,

shoul d be pursued in Harrisburg by seeking appropriate

| egi sl ative action, rather than by seeking, in this

court, an exception to the clear congressional conmand

in 8 547(c)(3)(B)
Tressler, 771 F.2d at 793.' |If the District's motor vehicle
statute were identical to the statute involved in Tressler or to
t he Tennessee statute involved in several decisions reaching a

simlar conclusion,! the court would unhesitatingly follow that

1 Not surprisingly, in 1990 the Pennsylvania | egislature
anended its code to create a “delivery” statute to prevent this
dangerous gap in tine. See 75 Pa. Cons. Stat. Ann. 8 1132(b);
First Nat’'| Bank of Penn. v. Cech (In re Anbrose), 148 B.R 244,
247 (Bankr. WD. Pa. 1992).

2 See Waldschmidt v. Smith (In re York), 43 B.R 36
(Bankr. M D. Tenn. 1984) (no perfection in absence of notation of
the lien on the title even if a properly submtted application is
| ost by officials of the State of Tennessee and the applicant is
bl anel ess); Walker v. Ford Mdtor Credit Co. (Inre Cark), 112
B.R 226, 230 (Bankr. E.D. Tenn. 1990) (no relation back if
application has been rejected); Keep Fresh Filters, Inc. v.
Requli, 888 S.W2d 437, 445 (Tenn. C. App. 1994) (“Merely
submitting an application or a certificate of title or to note a
lien on a certificate of title does not result in perfection of a
security interest if the filing does not lead to a recordation of
the lien on the title.”).
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deci sion, and reject BMWs argunent that Huenekens v. Abruzzese

(In re Abruzzese), 252 B.R 341 (Bankr. E.D. Va. 1999), requires

di sregard of a plainly witten statute making notation the
excl usi ve neans of perfection.

However, the Pennsylvania statute at issue in Tressler and
t he Tennessee statute just nmentioned, are distinguishable from
the District's certificate of title statute which purports only
to set requirenents for perfection when a certificate of title is
outstanding. Prior to issuance of the certificate of title, the
District's statute does not proscribe perfection via the common
| aw rul e.

| X

Based on the court's present view of the |aw, sunmary
j udgnent nust be denied. The foregoing, however, sets forth an
anal ysis not raised by BMN Accordingly, McCarthy will be given
an opportunity to respond to the anal ysis before the court

deci des whether to dism ss the adversary proceedi ng. An order

fol |l ows.

[ Si gnat ure appears above]

S. Martin Teel, Jr.

Uni ted States Bankruptcy Judge
Copi es to:

Kevin R MCarthy, Esq.
Ronal d G DeWal d, Esq.

U S. Trustee
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