The opinion below is hereby signed. Dated: My 24,
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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FOR THE DI STRI CT OF COLUMBI A

Inre
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EDUARDO R POTI LLO, )
)

)

Def endant .

OPI NI ON RE MOTI ON FOR SANCTI ONS AND COSTS

Thi s opi nion addresses the plaintiffs’ Mtion for Sanctions
and Costs (Docket Entry (“DE’) No. 47). An earlier Oder (DE No.
45 entered March 30, 2005) partially granted the plaintiffs'
Motion for Show Cause Order Agai nst Defendant Potillo for Failure
to Conply with Court Order Conpelling Disclosure and Di scovery

(DE No. 19, filed Novenber 18, 2004). The Order provided that it



was:
ORDERED that wthin fifteen (15) days after the

date of entry of this Order, the debtor shall pay an

amount equal to Five Hundred Dol lars ($500) as the

reasonabl e expenses incurred by plaintiffs in making

t he subject notion and pursuing discovery of the

subj ect materials, including attorneys’ fees. Such

paynment shall be made by noney order or bank check

payable to plaintiffs’ counsel and delivered to the

plaintiffs’ counsel’s address of record.

The Order further recited the court's conclusion that the debtor
shoul d bear the burden and expense of recovering the requested
bank records fromthe bank, and the court directed that the
plaintiffs were free to file a notion seeking reinbursenent from
the debtor for the costs of retrieving the bank records. The
plaintiffs have incurred $2,637.50 in costs in subpoenai ng bank
records from banks.

In the instant notion, the plaintiffs seek (1) sanctions for
the debtor's failure to pay the $500; (2) reinbursenment of the
$2,637.50 in bank subpoena costs; and (3) a recovery of the
plaintiffs' attorney's fees incurred in pursuing the notion.

I

Wth respect to the failure to pay over the $500, the court
deens sanctions to be inappropriate as that would anmount to
utilizing contenpt sanctions to collect a nonetary obligation. A
court's contenpt powers are not ordinarily used in the

enforcenment of a nonetary judgnent. Instead, the plaintiff

resorts to execution renedies under F.R Cv. P. 69. “[When a



party fails to satisfy a court-inposed noney judgnent the
appropriate renedy is a wit of execution, not a finding of

contenpt." Conbs v. Ryan's Coal Co., 785 F.2d 970, 980 (11th

Cr.), cert. denied sub nom Simmpns v. Conbs, 479 U S. 853

(1986). Accord, Estate of Bonham 817 A 2d 192, 195-96 (D.C

2003) (use of contenpt to collect counsel fee award); Aetna Cas.

& Sur. Co. v. Markarian, 114 F.3d 346, 349 (1st Gr. 1997);

Shuffler v. Heritage Bank, 720 F.2d 1141, 1147-48 (9th G

1983); Chase & Sanborn Corp. v. Nordberg, 872 F.2d 397 (11th Gr

1989); In re Property of Adam 100 P.3d 77, 87 (Haw. Ct. App.

2004); Ardex Labs., Inc. v. Cooperider, 319 F. Supp. 2d 507 (E.D.

Pa. 2004) (writ of execution, not contenpt, proper course for

enforcing award of attorney's fees).?

1 As observed in Baxter State Bank v. Bernhard, 186 F. R D
621 (D. Kan. 1999):

The court notes that, as a general rule, courts
addressing the execution of judgnents hold that "the
proper neans ... to secure conpliance with a noney
judgnent is to seek a wit of execution." Hlao v.
Estate of Marcos, 95 F.3d 848, 854 (9th G r. 1996)
(quoting Shuffler v. Heritage Bank, 720 F.2d 1141, 1148
(9th Cir.1983)). According to MOORE S FEDERAL
PRACTI CE

Rul e 69(a) provides that the "process to
enforce a judgnent for the paynent of nopney
shall be a wit of execution, unless the
court directs otherwise.” This |anguage
appears to contenplate a neans to enforce
noney judgnments other than by wit of
execution. However, such other neans are
confined only to cases in which established
principles warrant equitable relief, such as
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The order to pay $500 was a conpensatory fine based on the
debtor's failure to preserve records, thereby necessitating the
plaintiff's earlier notion. It constituted a judgnent (albeit
not yet cast as a final one under F.R Cv. P. 54(b) for which
execution could commence), and is enforceable |ike any other
fine, civil or crimnal, inposed by the courts to conpensate for
or deter m sconduct, and treated |like other civil nonetary
judgment awards. This is explicitly so in the case of crimnal
fines (see 18 U.S.C. § 3613 (judgnent inposing a crimnal fine is
col l ectible using procedures for collection of civil judgnent))
and is inplicitly so in the case of civil fines.

Contenpt is available to assist in the collection of such a
nmonetary judgnent only in rare circunstances, none of which exist
here. For exanple, if a debtor has failed to turn over assets

required to be turned over pursuant to an inquiry into assets

when execution woul d be an i nadequate renedy.
For exanpl e, enforcenent through the

i nposition of a contenpt sanction would not
be aut horized absent excepti onal

ci rcumnst ances.

13 MOORE' S FEDERAL PRACTICE 3D § 69.02 (1997). See
also Conbs v. Ryan's Coal Co., . . .; Gabovitch v.
Lundy, 584 F.2d 559, 560-61 (1st Cir. 1978) ("[T]he

| egi slative history and judicial application of Rule
69(a) make clear that the first sentence of the Rule
expresses a limtation on the nmeans of enforcenent of
nmoney judgnents and does not create a general power to
issue wits of execution in disregard of the state | aw
i ncorporated by the rest of the Rule").
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available to satisfy the judgnent (cf. 28 U.S.C. § 3204 (renedy
of an installnment paynent order), contenpt may be an appropriate

means of enforcing the judgnent. See Freenman v. Heiman, 426 F.2d

1050 (10th Cir. 1970)(order to pay judgnment in installnents,
based on hearing on assets, was enforceable by contenpt); Atlas

Corp. v. DeVilliers, 447 F.2d 799, 803 (10th Cr. 1971). See

al so Adam 100 P.3d at 87-89 (contenpt is utilized only when

execution has proven to be an inadequate renedy, and there is a
denonstrated ability to conply).? Simlarly, if the debtor
avoids a wit of execution by msleading the marshal and

i quidating assets, thus engaging in a contenpt of the court’s
writ, contenpt sanctions may be avail able to coerce paynent of

the judgnent. Laborers' Pension Fund v. Dirty Wrk Unlimted,

Inc., 919 F.2d 491, 494 (7th CGir. 1990).

Finally, the courts have used the contenpt power to assure
conpliance with a federal statute requiring paynents to a class
of beneficiaries. See Conbs, 785 F.2d at 980 n.4; Pierce V.

Vision Investnents, Inc., 779 F.2d 302 (5th Cr. 1986)

(prohibition of 28 U.S.C. 8 2007(a) against inprisonnment for debt
in Texas did not apply to judgnent obtained by Secretary of

Housi ng and Urban Devel opnent requiring devel oper to escrow

2 In this adversary proceeding, no inquiry has been held to
identify assets to be turned over to satisfy the nonetary
sanction award (and the court has not determ ned whet her such an
approach is appropriate under F.R Cv. P. 69 and the | aw of the
District of Colunbia which it incorporates).
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nmoni es to pay to purchasers who had been harnmed by viol ati ons of
Interstate Land Sales Full Disclosure Act). Simlarly, this
court has concluded in other cases that orders directing

di sgorgenent of fees by an attorney or petition preparer are
enforceabl e by contenpt because they constitute a restitutionary
remedy intended to protect debtors with respect to fees that
conferred upon them no benefit. The conpensatory fine here was a
damage award, not an order partaking a restitutionary character.

The order here did direct that the $500.00 be paid within 14
days. However, that command did not specify that paynment partook
the character of turnover or specify that failure to pay would be
on pain of contenpt. The command shoul d be viewed as nerely
setting a deadline before the court would issue an order
permtting execution to commence.

The $500.00 award was inplicitly based on F.R Cv. P. 37
(authori zing awards of fees in discovery matters). \While Bonham
896 A.2d at 196 n.7, left open the question whether nonetary
sanctions inposed under the analogs of F.R Cv. P. 11, F. R
Bankr. P. 9011 and F.R Cv. P. 37 ought to be treated
differently than other nonetary awards, the court can discern no
rational basis, in the circunstances of this proceeding, for
according the award here different treatnment than other nonetary
awards. Once a conpensatory award i s made under one of those

rules, it fixes the damages and | eaves collection of the award a



separate matter. Although a court can treat paynent of such an
award as a condition to a defendant's conti nued defense against a
plaintiff's clains, that renedy ought to be used with restraint
if a defendant is not able to pay the award, and the

ci rcunst ances here do not yet warrant inposition of that renedy
if the debtor is unable to pay the $500.% |If the debtor is able
to pay the award, execution is ordinarily an adequate renedy to
secure such paynent, and exploration of the debtor's ability to
pay woul d require a devotion of val uable court resources. The
court thus deens it inadvisable to engage in an inquiry regarding
whet her the debtor has the ability to pay the $500.

Because coercive contenpt sanctions may not be enployed to
collect a nonetary judgnent, it follows that conpensatory
contenpt sanctions are equally unavailable. Odinarily, the so-
called Anerican rule is that attorney’s fees are not recoverable

inlitigation or in the collection of a judgnent.* To the extent

3 However, a failure to conply with a discovery order can
lead to a judgnent by default. F. R Cv. P. 37(b)(2)(0. And a
consideration in deciding whether to grant such a judgnent can be
a plaintiff's being subjected to attorney's fees for addressing
persistent failures to conply with discovery by a defendant who
is unable to pay awards of such fees, and who appears to be
putting the plaintiff to the expense of such fees as a way of
di scouraging the plaintiff frompursuing its clains. Here, the
court settled on a sanction short of a default judgnment, and an
award of the $500 in attorney's fees. |f the court had known
that the defendant is unable to pay that $500, that woul d not
have altered the sanctions the court inposed.

4 The court does not address whether fees incurred in
coll ecting a conpensatory contenpt award can be treated as
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that the plaintiffs seek to recover danages for the delay in
paynment, that is a question of interest, to which they are
entitled as di scussed next.

Because the plaintiffs nmust treat the $500.00 award as a
nmonetary judgnment, the plaintiff is entitled to recover interest
on the judgnent. The $500. 00 judgnent was not made a final
judgment, and thus there has been delay in paynment from April 13,
2005 (the date by which the $500.00 was payable) to the date of
entry of a final judgnent pursuant to the judgnent issued as a
result of this opinion. Pre-judgnent interest will be awarded
fromApril 13, 2005, at the federal judgnent rate in effect on
that date of 3.33 % per annum Accordi ngly, pre-judgnent
interest of $1.87 will be awarded, for a final judgnent anount of
$501.87. The final judgment of $501.87 will bear interest after
entry of the judgnent as provided by 28 U S.C § 1961

[

The plaintiffs are also entitled to recover their $2,637.50

in costs incurred in subpoenai ng bank records. Because the

debtor has already failed to conmply with the order giving him14

damages traceable to the contenpt (recoverable as a conpensatory
contenpt sanction) and hence an exception to that rule. The
court did not premise its $500 award based on contenpt but

i nstead based on a failure to conply with di scovery obligations
(nanely, a failure to alert the plaintiffs that the storage
conpany at which the records were stored was going to destroy the
requested records based on the debtor's failure to pay storage
fees).



days to pay the $500 award, the court will sinply enter judgnent
for the $2,637.50 instead of directing paynent within a set tine.
11

The plaintiffs seek attorney's fees in pursuing the instant
notion. The notion devoted mnimal tine to the $500 award and
primarily addressed the $2,637.50. Because that part of the
nmoti on was necessitated by the debtor's failure to safeguard
di scovery materials, the court deens it appropriate to award
attorney's fees. A reasonable fee for the pursuit of that part
of the notion is $500. (Neither party has questioned the
propriety of the court's $500 fee award with respect to the
earlier nmotion, and the pursuit of the $2,637.50 is work of a
conpar abl e nature and nagnit ude.)

|V

A judgnent follows awardi ng $3, 639. 37, the
sum of $501.87 arising fromthe prior order (as set forth in part
| above), $2,637.50 in subpoena costs (part |l above), and $500
in attorney's fees (part |1l above). Pursuant to F.R Cv. P.
54(b), the court expressly determnes that there is no just
reason for delay and expressly directs the clerk to enter the
judgnment as a final judgnment.

[ signed and dated above]
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