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| NTERI M OPI Nl ON REGARDI NG PLAI NTI FF' S
RECOVERABLE DAMAGES ON MOTI ON FOR DEFAULT JUDGVENT

The conplaint in this adversary proceedi ng seeks a
determ nation that the debt owed the plaintiff Patrick G Merkle
by the defendant, Rona P. Hay, the debtor in the bankruptcy case
in which this adversary proceeding is being pursued, is
nondi schar geabl e under 8§ 523(a)(6), and a judgnent for the anount
owed pursuant to that debt. Mer kl e has noved for entry of a

default judgnent agai nst Hay, and at the Novenber 2, 2005 hearing



on the notion for default judgnent, Hay failed to appear to show
cause why default judgnent ought not be entered against her. The
court set a damages hearing. Merkle appeared today at that
hearing, and, in light of colloquy with the court, requested and
obtai ned a continuance before finally presenting evidence of
damages. The requested continuance was to permt Merkle to
eval uate the standards under District of Colunbia |aw discussed
bel ow, for recovery of danages as to the types of clains he is
asserting.
I
The conpl aint alleges that Hay brought a Superior Court
civil action against Mrkle:
“knowi ng that the claimwhich she filed was fal se
and which, by its very nature, would be enbarrassing
and damaging to the reputation of Merkle even though it
had no basis in fact” (Conmpl., Y 7),
“to extort fromMerkle . . .” (Conmpl., T 8),
with the allegations of Hay's conplaint being “an
utter fabrication intended to force Merkle to pay Hay
| arge suns of noney or risk damage to his reputation
and practice of law (Conpl., 1 9),
with Hay “knowing] that the allegations nmade in
her Superior Court conplaint are fal se and were made
willfully and maliciously with the intent to damage
Merkl e's reputation and personal financial situation”
and “undertaking and maintaining litigation against
Merkle solely to extort noney from hi munder threat of
irreparable damage to his reputation and practice of
| aw and not on account of any viable claimfor injury
or damages on Hay's part” (Conpl., § 10); and

“[al]s a direct and proximate result of the wllful
and malicious filing of a false claim Merkle has
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al ready sustained significant damage to his reputation

and incurred expenses for defense of the spurious

action in the Superior Court” (Conpl., T 12).

The conplaint sufficiently alleges that Hay willfully and
maliciously filed and pursued the conplaint to inflict injury on
Merkl e's person and his property such that any damages
recoverabl e by reason of nonbankruptcy | aw constitute a debt that
i s nondi schargeabl e under 11 U S.C. 8 523(a)(6).

For Merkle to recover a judgnment, however, he nust establish
a basi s under nonbankruptcy |aw (here, the |aw of the District of
Col unbi a) .

[

To the extent that the conplaint is argued to constitute
libel, it does not because allegations in civil proceedings are
protected from being pursued as |i bel.

11

The conplaint can be read as attenpting to set forth a debt
owed Merkle for the tort of malicious prosecution (although it
does not refer to the tort by nane) commtted by the defendant
Hay pursuant to the filing of a baseless civil action conplaint
in the Superior Court of the District of Colunbia making
mal i ci ous al | egati ons agai nst Merkl e.

A
The amount of damages recoverable for malicious prosecution

presents questions of |aw (what kind of damages does District of



Colunmbia aw permt to be recovered for the malicious prosecution
of a civil action) and of fact (what damages of that kind did
Merkl e suffer and what was the anmount of those damages suffered
by Merkle). Merkle has not yet presented any evi dence
establishing a legal right to recover danmages in connection with
his claimfor malicious prosecution. In the adversary conpl aint,
Merkl e alleges that “[a]s a direct and proximate result of the
willful and malicious filing of a false claim Merkle has al ready
sustai ned significant damage to his reputation and incurred
expenses for defense of the spurious action in the Superior Court
filed by Ms. Hay.” (Conpl. q 12.) As previously observed by this
court, however, “the District of Colunbia has adopted a mnority
rule requiring the plaintiff in [a malicious prosecution suit] to
pl ead special injury occasioned by plaintiff as the result of the

original action.” Witaker v. R&WEnterprises, Inc. (Inre

Wi t aker), 1995 WL 908051, at *2 (Bankr. D.D.C, Cct. 27, 1995)
(internal quotations and citations omtted). As in \Witaker,
the injuries conpl ained of by Merkle in his malicious prosecution
cl ai m appear to be “those which mght normally be incident to the
service of process on anyone involved in a legal suit. . .” and
do not appear to be the type of special injuries contenpl ated by
the D.C. rule, which include “seizure of property, arrest of
person, repeated malicious prosecution of unsuccessful suits

asserting differing groundl ess clains, or unsuccessful



prosecution of a suit after promsing it would be dism ssed and
after a default judgnent was set aside.” 1d. (internal

guotations and citations omtted); see Martin v. Trevino, 578

S.W2d 763, 767 (Tex. Cv. App. 1978) (costs incident to
litigation and professional defamatory-type danages do not
constitute special injury actionable in a malicious prosecution

claim, cited favorably in Morowitz v. Mrvel, 423 A 2d 196, 198

(D.C. 1980). So far, the plaintiff has failed to articul ate any
facts denonstrating that he sustained a “special injury” for
whi ch damages may be awarded under District of Colunbia |aw.
B
Li kewi se, even if special injury is adequately denonstrated,
Mer kl e must al so show that the underlying suit was termnated in

his favor, otherwi se “the claimis premature or contingent.” 1d.

(citing Whelan v. Abell, 953 F.2d 663, 670 (D.C. Gr. 1992)). In
the District of Colunbia, “favorable term nation does not require
a final disposition on the nerits; rather, any term nation that
reflects on the innocence of the defendant in the underlying suit
may suffice.” Welan, 953 F.2d at 669 (internal quotations
omtted). Hay’'s Superior Court claimhas been di sm ssed, and
Merkl e's counterclaimis pending. The judgnment dism ssing Hay's
claim however, nmay not have been nade a final judgnent and may
remain a non-final judgnent because not all clains were disposed

of . However, the court assunes that the di sm ssal constitutes a



ruling constituting a disposition for purposes of the tort of
mal i ci ous prosecution: all that is left is Merkle's counterclaim
for the damages arising fromHay's nmalicious conplaint.

|V

The District of Colunbia also recognizes a tort of abuse of
process, but takes a restrictive view of that tort. In Mrowtz,
423 A . 2d at 198, the court held that nerely filing a claimin a
| awsuit was not actionable, “no matter what ulterior notive may
have pronpted it.” Rather, the tort requires a show ng that the
| egal system “has been used to acconplish some end which is
W t hout the regular purview of the process, or which conpels the
party against whomit is used to do sone collateral thing which
he could not legally and regularly be required to do.” 1d. A
plaintiff nust show that there was a “perversion of the judicial
process and achi evenent of sone end not contenplated in the
regul ar prosecution of the charge.” 1d. Merkle's conplaint
identifies three fornms of danmage, but does not establish they are
recoverabl e based on the tort of abuse of process.

First, Merkle's expenses of litigation in the Superior Court
action are a normal incident of litigation and thus are not
recover abl e based on an abuse of process.

Second, although Merkle alleges that the |lawsuit's purpose
was to extort noney from Merkle, he does not allege that this

pur pose was achi eved, and no tort of abuse of process exists if



the i nproper end sought was not achieved. See Mrowtz, 423 A 2d

at 198-99 (“[wjithout nore, applellants' proffer that appellee
filed the counterclaimwth the ulterior notive of coercing
settlenment is deficient”).

Finally, Merkle alleges that the | awsuit damaged his
reputation. Hay's spite in disparaging Merkle is not by itself
enough, and enbarrassing allegations are, w thout nore, an
ordinary incident of litigation. However, as this court noted in
Wi t aker, 1995 W 908051, *3:

For an abuse of process to arise froma lawsuit, it

m ght suffice if there is a showing that the origina
plaintiffs, even if failing to achieve their ulterior
goal, “succeeded in deliberately causing coll ateral
damage (apart fromthe litigation itself) to the [other
party] as part of their schene.'” Wielan v. Abell, 953
F.2d [663,] 670-71 [(D.C. Cr.), cert. denied, 506 U S.
906 (1992)]. But see Harrison [v. Howard University],
846 F. Supp. [1,] 3 n.3 [(D.D.C. 1993), aff'd, 48 F.3d
562 (D.C. CGr.), cert. denied, 516 U S. 821 (1995)].
For exanple, “an allegation that the original plaintiff
seriously danmaged the conplaining party's business
opportunities for an unfulfilled purpose, such as
coercing financial concessions, is adequate to satisfy
the 'achievenent' elenent of the tort.” \Whelan, 953
F.2d at 671.

The litigation nust acconplish sonme outrageous end. Yellow Bus

Lines, Inc. v. Drivers, Chauffeurs & Helpers Local Union 639, 883

F.2d 132, 138 (D.C. Cr. 1989), rev'd in part on other grounds,

913 F.2d 948 (D.C. Gr. 1990) (en banc), cert. denied, 501 U S.

1222 (1991). In Welan, the court distinguished Yell ow Bus as

uphol di ng a judgnent because no significant injury was proven,

whereas in Welan the defendant had intentionally caused severe
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financial injury through prosecution of the |egal proceedings.
Whel an, 953 F.2d at 671. Thus, for the tort of abuse of process
to exist, Welan appears to require serious damage inflicted as a
result of the lawsuit and not contenplated in the regular
prosecution of the lawsuit. In any event, w thout a show ng of
actual damage, it is unclear that any recovery woul d be possible:
nom nal danages are recoverable in contract actions, but Merkle
has not addressed whet her nom nal damages nmay be recovered in

tort actions. See Belmar v. Garza, 319 B.R 748, 760 (Bankr.

D.D.C. 2004).

Finally, in Morowitz, the Court of Appeals held that damage
to professional reputation was not a special danage for purposes
of malicious prosecution, 423 A 2d at 198, and separately
affirnmed a dism ssal of the abuse of process claimwthout
mentioning the alleged danage to professional reputation. This
suggests that nere harmto reputation does not constitute the
“achi evenent of sonme end not contenplated in the regular

prosecution of the charge” required by Morowitz, id., for an

abuse of prosecution claimto lie.
\Y
Al t hough Merkl e’ s conpl ai nt does not purport to invoke Rule
11, the court is mndful that the allegations set forth in the
conpl aint would support a Rule 11 notion for sanctions in the

Superior Court. Super. . GCGv. R 11(c). FRule 11, however, “is



not a sinple fee-shifting provision, designed to reduce the net

cost of litigation to the prevailing party.” Alpern v. Lieb, 11

F.3d 689, 690 (7th Cr. 1993). |Instead, its purpose is to

“di scourage frivolous or dilatory litigation, to punish abusive
litigants, and to conpensate opposi ng parties whose expenses have
been driven up or who have been ot herw se prejudiced.”

Montgomery v. Jimy’'s Tire & Auto Center, Inc., 566 A 2d 1025,

1030 (D.C. 1989). The inposition of Rule 11 sanctions in the
District of Colunbia is discretionary and is “limted to what is
sufficient to deter repetition of such conduct or conparable
conduct by others simlarly situated.” Super. C¢. CGv. R

11(c) (2).

Not wi t hst andi ng Merkle’s right to pursue Rule 11 sanctions
inlieu of bringing a claimfor malicious prosecution, this court
is not inclined to step into the shoes of the Superior Court for
pur poses of determning what, if any, Rule 11 sanctions that
court mght, in the exercise of its discretion, deem appropriate
to discipline Rona Hay in connection with her conduct in the
Superior Court. |Indeed, the Superior Court is uniquely situated
to assess the conduct of the parties appearing before it, and is
better positioned to determ ne what sanctions would deter simlar

conduct in the future. Schubert’s Marine Sales and Service, Inc.




v. MV Reeter 11, 724 F. Supp. 1229, 1231 n. 2 (N.D. Ill. 1989).1

Al though this court has nade a clear decision with respect

to the dischargeability of the debt owed Merkle by Hay, this

! In declining to entertain a party’s Rule 11 sanctions
motion in which it was all eged that opposing counsel’s conduct in
a sister court violated Rule 11, the U. S. District Court for the
Northern District of Illinois nmade the foll ow ng observati on:

The only aspect of this case which causes the court to
pause is [the] notion for Rule 11 sanctions. As the
Seventh Circuit noted recently in Mars Steel Corp. V.
Continental Bank N. A, 880 F.2d 928, 933 (7th Cr

1989) (en banc), “each Rule 11 case in the district
court is unique, just as every tort suit is unique.”
District courts are in a special position to assess the
conduct of the attorneys who practice before them It
woul d offend comty for this court to sit in judgnent
of the actions of attorneys before a coordinate
jurisdiction. The [US. District Court for the Eastern
District of Louisiana] also would be in a better
position to decide what sanctions are appropriate in
this case, as it has witnessed the actions of [counsel]
and knows better what sanctions will deter simlar
conduct before that court.

Schubert’s Marine, 724 F. Supp. at 1231 n. 2. Simlarly here,
and without prejudice to the filing of a Rule 11 notion in the
Superior Court, it would be inappropriate for this court -- which
did not bear wtness to the conduct to be sanctioned and is not
the court in which the sanctions would aimto deter simlar
conduct in the future -- to determ ne what Rule 11 sanctions the
Superior Court mght inpose on Rona Hay.

Furthernore, the filings in this case reflect that Hay was
represented by counsel in the Superior Court litigation, which
presents the question of whether just Rona Hay, her counsel, or
both woul d be the appropriate target of sanctions. This court
does not have jurisdiction over Rona Hay’'s Superior Court
counsel, and it would have no basis upon which to allocate
responsibility between Hay and her counsel for purposes of
i mposing Rule 11 sanctions. Mntgonery, 566 A 2d at 1030 (“to

fulfill the purpose of the rule, the trial court nust
specifically and precisely decide who should be sanctioned for a
gi ven paper, i.e., the signer, the represented party, or both”).
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court declines, in fixing danmages, to nake a determ nation
regardi ng the amount of Rule 11 sanctions the Superior Court
m ght, in the exercise of its discretion, inmpose upon Rona Hay if
confronted wwth a Rule 11 noti on.
VI

As a matter of nonbankruptcy law, Merkle is entitled to
recover taxable costs in the Superior Court action. Those costs,
if any, will be nondi schargeable. However, the costs ought to be
recovered in the Superior Court. The clerk of the Superior Court
is charged with taxing costs pursuant to the filing of a bill of
costs. This court ought not becone involved in the mnisterial
task of taxing costs reserved to the clerk of the Superior Court
(or in the Superior Court's review, on notion, of the taxation of
such costs).

VI |

In light of the foregoing, it is

ORDERED t hat a judgnent shall in due course be entered
agai nst the defendant decl aring that whatever debts are owed the
plaintiff Patrick G Merkle by the defendant Rona Hay ari sing
fromher filing and pursuit of a civil action conplaint in the
Superior Court of the District of Col unbia making malicious
al | egati ons agai nst Merkl e are nondi schargeabl e based on 11
US C 8§ 523(a)(6). It is further

ORDERED that a hearing to fix the debt owed Merkle (other

11



than under Rule 11 or taxable costs), or for himto announce that
he has elected to proceed on his counterclaimin the Superior
Court in lieu of fixing the debt here, shall be held on March 7,
2006, at 2:00 p.m

[ Si gned above. ]

Copies to: Al counsel of record.
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