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SUPPLEMENTAL OPI NI ON RE DI SM SSAL

Thi s supplenments the court's oral ruling of April 19, 2005,
at the hearing on the notion of the defendant Potomac El ectric
Power Conpany (“PEPCO') to dismss the plaintiff Al berts' Amended

Conpl ai nt .



I
The court ruled that the Anended Conpl ai nt woul d not rel ate
back under F.R Cv. P. 15(c)(2). Accordingly, any clainms for
which the statute of Iimtations had expired prior to the filing
of the Anmended Conpl aint were untinely.
Suppl enenti ng that conclusion, the court notes that the

decision in O Loughlin v. National R R Passenger Corp., 928 F.2d

24 (1st Gr. 1991), addressed efforts simlar to Al berts' efforts
here to have the anmended conplaint rel ate back based on evi dence

extrinsic to the original conplaint. In O Loughlin, the anended

conpl aint woul d have repl aced the original claimpled (regarding
injuries stemmng froman accident identified as occurring on one
date) with a new claim(regarding injuries stemm ng from an
accident on another date). The plaintiff O Loughlin had reported
to the defendant railroad conpany injuries arising fromaccidents
occurring on both dates. |In denying relation back, the court of
appeal s observed that the original conplaint provided no hint
that O Loughlin was attenpting to recover on the accident that
had occurred on a different date. The court of appeals held:

Rul e 15(c) confines inquiry to the fact situation “set

forth or attenpted to be set forth” in the original

conplaint. |If the original conplaint . . . specifies

an entirely different factual situation fromthe

amendnent, it cannot be said even “to attenpt” to set

forth the latter.
O Loughlin, 928 F.2d at 27. The court of appeals rejected

O Loughlin's argunment that correspondence between the parties
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prior to the date of the original conplaint established that the
def endant was aware of an additional claim stating "[i]t is the
conplaint itself which nust provide notice," and rejecting the
attenpt to use the correspondence because “[e] xtrinsic evidence
woul d be used not just to anplify but to contradict the original
conplaint on the only point that provides notice of the
occurrence on which the conplaint is based--the date.” Finally,
the court of appeals rejected O Loughlin's reliance on evidence
of counsel's intent to have drafted a conplaint suing on the
ot her accident, stating:

[We think these extrinsic materials are not a proper

basis for a finding that O Loughlin “attenpted” to set

forth the June 8 train collision as the basis of his

original conplaint, within the meaning of Rule 15(c).

While Rule 15(c) reflects the liberalization of

pl eadi ng requirenents in the Federal Rules of Cvil

Procedure, we do not think that the rule was intended

to allow the question of relation back to turn solely

on proof of subjective intent in drafting pleadings.

Rat her, we think that the “attenpt” | anguage of Rule

15(c) was intended to allow corrections where the

details of allegations in the pleading are inaccurately

set forth.
O Loughlin, 928 F.2d at 27 n.6 (enphasis added).

Here, Al berts' original conplaint sought to avoid $39, 226. 53
in paynents to PEPCO under 11 U.S.C. 88 547, 548, and 549, and
i ncl uded an exhi bit A which showed the paynents by check date,
check nunber, invoices paid, and check amount, the invoices

havi ng been to Hadl ey Menorial Hospital (a hospital run by one of

the debtors in the jointly adm nistered bankruptcy cases). The



anmended conplaint simlarly sought to avoid $387,500 in paynents,
and included an exhibit A which showed paynents based on
conpletely different check dates, check nunbers, invoices paid,
and check amounts, with the invoices having been to Geater

Sout heast Community Hospital (a hospital run by another debtor in
the jointly adm ni stered bankruptcy cases). Based on an
objective test, it is plain that Al berts' attenpted anmendnent of
the conpl ai nt does not assert a claimthat “arose out of the
conduct, transaction, or occurrence set forth or attenpted to be
set forth in the original pleading” as required by Rule 15(c)(2).

Simlar to O Loughlin, the original conplaint gave no hint that

Al berts was attenpting to recover on paynents to PEPCO t hat
related to a different hospital than Alberts identified in the
original conplaint, and that were based on different checks and
anmounts than pled in the original conplaint. Under such

decisions as Peltz v. CIC Direct, Inc. (In re MBC G eenhouse,

Co.), 307 B.R 787 (Bankr. D. Del. 2004); and New Bedford

Capacitor, Inc. v. Sexton Can Co. (In re New Bedford Capacitor

Inc.), 301 B.R 375, 380 (Bankr. D. Mass. 2003), an attenpt to
pursue different transfers does not satisfy the Rule 15(c)(2)
rel ati on back test.

Al berts relies on the disclosure statenent that acconpani ed
t he proposed plan which was eventually confirmed in the case as

havi ng put PEPCO on notice that paynments on the G eater Southeast



account woul d be pursued. However, under O Loughlin, it is the

conplaint itself which nust give notice, and extrinsic evidence
is not permtted when it would contradict and not nerely anplify
the original conplaint.

Al berts further relies on evidence that his attorneys
intended to pursue the transfers that were made to both G eater

Sout heast and Hadl ey. However, under O Loughlin, the term

“attenpted” in Rule 15(c)(2) is not to be applied based on the
attorneys' subjective intent. Rather, the question of what was
attenpted to be pled is determned by a test of what did the
original conplaint itself objectively give notice was attenpted
to be pled.

Finally, Alberts points to a conplaint served on PEPCO in
anot her adversary proceedi ng which was identical to the original
conplaint in this adversary proceeding and urges that this was
sufficient to alert PEPCO that different transfers nust have been
the goal of this second adversary proceedi ng. However, PEPCO
could readily and reasonably have concluded that Al berts sinply

filed the same conplaint twice by accident. As in O Loughlin

the conplaint itself gave no hint that different transfers were
bei ng pursued.
[
At the hearing on the notion to dismss, Alberts conceded

that all of the transfers except possibly one were made nore than



two years prior to the filing of the anended conplaint, and thus
woul d be tinme-barred by the statute of limtations if the court's
ruling regarding relation-back were correct. Al berts has now
acknow edged that the date of the transfer whose transfer date
was in question was Novenber 7, 2002, nore than two years prior
to the filing of the Amended Conplaint. Accordingly, the claim
regarding that transfer is barred by the statute of |limtations
as wel | .
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The parties agreed at the hearing on the notion to dism ss
that the court could dismss wthout prejudice the claimasserted
under 11 U.S.C. 8 502(d). Accordingly, the court wll dismss
with prejudice all clainms other than the § 502(d) claim The
court will dismss the 8 502(d) claimw thout prejudice: Alberts
Wil remain free to object to any of PEPCO s proofs of claimon
the basis of 8§ 502(d). A judgnent foll ows.

[ Si gned and dated above. ]

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

Copies to: Al counsel of record.
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