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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre

Case No. 04-01581
(Chapter 7)

SYLMIA M SM TH

Debt or .

ROCKSTONE CAPI TAL, LLC,
Pl aintiff,
V.

Adversary Proceedi ng No.

WALKER- THOVAS FURNI TURE 04- 10457

COVPANY, INC., et al.

Def endant s.

OPI NI ON REGARDI NG MOTT ON FOR DEFAULT JUDGVENT

Before the court is a notion filed by the plaintiff,
Rockstone Capital, LLC (“Rockstone”), for default judgnent
agai nst Andre Smth, one of four defendants in this adversary
proceedi ng. For the reasons set forth below, the court denies
Rockstone’s notion at this tine.
I

Rockstone filed an anended four-count conpl ai nt agai nst



Wal ker - Thomas Furniture Conpany, Inc., WIlliam Smth, the debtor
Sylvia Smth, and Andre Smith on January 19, 2005. Rockstone
seeks the recovery of alleged fraudul ent conveyances by the
def endants pursuant to D.C. CobE ANN. 8§ 28-3105 et seq. and
(presumably)! 11 U . S.C. 8§ 544(b),? as well as a determ nation of
non-di schargeability agai nst the debtor under 11 U. S.C. 88§
523(a)(2) (A and 523(a)(6). Pursuant to FED. R Qv. P. 55 (as
incorporated by FED. R Bankr P. 7055), Rockstone filed a notion
for entry of default with respect to Andre Smth on June 13,
2005. The court granted that notion on June 30, 2005.

Rockstone filed the instant notion on October 7, 2005.
Rockst one seeks final judgnment against Andre Smth with respect
to the first two counts of Rockstone’s conplaint. To date, Andre

Smth has not answered Rockstone’s conplaint. He has, however,

! Rockstone does not specifically state in its Conpl aint
that it seeks to recover the defendants’ alleged fraudul ent
transfers under 11 U S.C. 8 544, but cites instead the applicable
District of Colunbia statutes governing fraudul ent transfers
(Conpl. 19 33 & 38). Nevertheless, the court will construe
Rockstone’s action as one pursuant to 8 544, as Rockstone has not
requested relief fromthe automatic stay of 11 U S.C. § 362,
which it would need to do to pursue its D.C fraudul ent
conveyance causes of action post-petition. See note 13, infra.

2 Rockstone alleges that the debtor conveyed certain real
property to her son, Andre Snmith, in exchange for $10.00 as a
means to avoid the repercussions of her default on a note and
guaranty on the property held by Rockstone (Conpl. 1 26-27).
Andre Smith, in turn, allegedly conveyed the sane property to co-
def endant Mohaned Afrah for $10. 00, who then borrowed $30, 130. 00
plus interest fromM. Smth (Conpl. 19 35-36). 1In so doing, the
debtor and M. Smth allegedly “absorbed all the equity in the
Property and | eft no nonies for Rockstone . . .” (Conmpl. § 37).

2



filed an objection to a separate notion to conpel filed by
Rockst one.

In his objection, Andre Smth states that he did not receive
notice of this case until October 29, 2005, and that he is
representing hinself pro se. The substance and tone of his
obj ection suggest that M. Smth w shes to contest the
al l egations | evied agai nst himby Rockstone. Wthout the benefit
of counsel, however, he may not know how to defend hinself in
accordance with the Federal Rules of Civil Procedure, the Federal
Rul es of Bankruptcy Procedure, and the local rules of this court.

[

““When an application is nade to the court under Rule
55(b)(2) for the entry of a judgnent by default, the [trial]
judge is required to exercise sound judicial discretion in
determ ni ng whet her the judgnment should be entered.’” Savage v.
Scales, 310 F. Supp. 2d 122, 127 (D.D.C. 2004) (quoting 10A

Wight, MIller & Kane, Fed. Prac. and Proc. § 2685 (3d ed.

1998)). “Judicial policy strongly favors deci ding cases on their

merits rather than by default judgnents; therefore, default

judgnents are usually reserved for totally unresponsive parties.”
Id. (enphasis added). “This line of reasoning rhynmes with the

Federal Rules of Cvil Procedure, which generally enbody an
effort to ensure that courts deci de cases based on the strength

of the adversaries’ argunents rather than on the skillful use of



technicalities.” Canady v. Erbe Elektronedi zin GWBH, 307 F

Supp. 2d 2, 9 (D.D.C. 2004).

Courts in this circuit use a three-prong test to determ ne
whet her to grant a notion for default judgnent: “whether (1) the
default was wllful; (2) a set-aside would [unduly] prejudice
[the] plaintiff; and (3) the all eged defense was neritorious.”

Jackson v. Beech, 636 F.2d 831, 836 (D.C. Gr. 1980) (quoting

Keegel v. Key West & Caribbean Trading Co., 627 F.2d 372, 374

(D.C. Gr. 1980)). Al three criteria weigh against Rockstone in
this case. For that reason, the court will deny Rockstone’s
notion at this tine.

A. Lack of Response

Al though M. Smth has not yet filed a response to
Rockstone’s conplaint, his silence can hardly be described as “a

del i berate decision to default . . . .” Int'l Painters & Allied

Trades Union & I ndus. Pension Fund v. HW Ellis Painting Co.

Inc., 288 F. Supp. 2d 22, 26 (D.D.C. 2003). Indeed, if M.
Smth' s assertions regarding service of process in this case are
true, his prior silence in this case is not his fault at all.

M. Smth states in his objection to a separate notion filed
by Rockstone that he “received the first notice regarding this
proceedi ng on Cctober 29, 2005" (Qbj. T 3), and that he is “just
becom ng aware of all the facts in this proceeding” (Qoj. § 5).

The court’s records support this assertion. Prior to filing its



certificate of discovery with respect to Andre Smth, the address
used by Rockstone for service purposes--including the sumons and
conplaint for the adversary proceedi ng--was “4277 Mazarin Pl ace,
Fairfax, Virginia 22033.” The court mailed a copy of its order
of default to that sanme address on July 2, 2005, and received a
notice of returned mail on July 24, 2005. At that point in tine,
Andre Smth had not appeared before the court in person or filed
any notions or pleadings in the adversary proceeding.

The situation changed when Rockstone nmailed its certificate
of discovery to M. Smth's current address in Col unbia,

Maryl and. In response to Rockstone’'s discovery requests, M.
Smth agreed to be deposed by Rockstone, but declined to answer
questions that did not “seenf] relevant to the discovery
requested by [ Rockstone]” (Qhj. T 3). Wen Rockstone filed a
notion to conpel Andre Smth's testinony, M. Smth filed an
“objection” to the notion. In other words, M. Smth has
participated in this case ever since Rockstone began to serve
process on himat the correct address.

Various statenments in M. Smth's objection indicate that he
intends to refute the allegations of Rockstone. For exanple, M.
Smth argues in his objection that he “received fair
consideration for the property” at issue in this proceeding (Obj.
1 5. He clains that he “had no prior know edge” of any harm

caused to Rockstone by the transfer of the property at issue “and



had no intention to harm|[Rockstone]” (Qobj. 1 5). M. Smth
states unequivocally that “he commtted no act of fraud” (Obj. 1
7). At the sane tine, Andre Smth admts that he is a pro se
defendant with little experience in legal matters. It is
therefore not surprising that he has not produced a formal answer
to a conplaint filed against himnearly el even nonths before M.
Smith even knew a | awsuit agai nst himexisted.?

G ven these statenents, and given that Andre Smth's failure
to appear in the case earlier appears to have been due to
Rockstone’s failure to serve himat the correct address, the
court cannot conclude that M. Smth has been “unresponsive or

otherwse dilatory in defending [his] interests.” Scined Life

Systens, Inc. v. Medtronic Ave. Inc., 297 F. Supp. 2d 4, 9

(D.D.C. 2003). To the contrary, where, as here, the defendant to
an action “did not even know of the default,” Jackson, 636 F.2d

at 837, default judgnent is inappropriate. 1d.; see also Conbs

v. Nick Garin Trucking, 825 F.2d 437, 442-44 (D.C. Gr. 1987)

(hol ding that default judgment should be vacated where there was
no service of process). Rockstone's notion for default judgnent

is premature for this reason al one.

3 Based on Andre Smith’'s statenments in his opposition to
Rockstone’s notion to conpel, it is unclear whether he has seen
Rockstone’s conplaint even at this |ate date. For that reason,
the court will direct Rockstone and M. Smith to report whether
service of process has been effected in its order acconpanyi ng
t hi s opi ni on.



B. Undue Prejudice to Rockstone

The court sees no prejudice to Rockstone in denying its
notion for default judgnent at this tine other than delay in
obtaining a final judgnent, which “is not usually a sufficient
basis for finding that the noving party has been prejudiced.”

Honda Power Equip. Mg., Inc. v. Wodhouse, 219 F.R D. 2, 5

(D.D.C. 2003). On the other hand, “forcing a party to expend
further tinme and noney to collect on a claimas to which there
are no nmeritorious defenses unfairly prejudices [a] plaintiff to

sone degree.” Int’'l Painters Fund, 288 F. Supp. 2d at 31. The

court will therefore turn to the third prong of the Jackson test,
as that determnation wll informthe court’s understandi ng of
the prejudice to Rockstone arising froma denial of default as
wel | .

C. Merits of Defense

“For purposes of resolving a notion for default judgnent, a
defense is deened neritorious if it is a conplete defense, such

as lack of subject matter jurisdiction or a denial.” Honda Power

Equip. Mqg., Inc., 219 F.R D. at 5-6. M. Smth has not filed an

opposition to Rockstone’s notion for default judgnent. He has,
however, filed an opposition to Rockstone’s notion to conpel that
rai ses a conplete defense to Rockstone’s action agai nst him
failure of service of process.

“[S]ervice of sunmmons is the procedure by which a court



havi ng venue and jurisdiction of the subject matter of the suit
asserts jurisdiction over the person of the party served.” Mss.

Publ i shing Corp. v. Miurphree, 326 U S. 438, 444-45 (1946).

Unli ke the Federal Rules of Civil Procedure, the Federal Rules of
Bankruptcy Procedure permt a plaintiff to serve process

by first class nmail postage prepaid as
foll ows:
(1) [u] pon an individual other than
an infant or inconpetent, by
mai | ing a copy of the summobns and
conplaint to the individual’s
dwel I i ng house or usual place of
abode or to the place where the
i ndi vi dual regularly conducts a
busi ness or profession .

FED. R BANKR. P. 7004(Db).
Courts require “a higher standard of care when serving a
party defendant” using “the abbreviated procedure of service by

mai | ,” MEl haney v. Student Loan Services (In re MEl haney), 142

B.R 311, 313 (Bankr. E.D. Ark. 1992), because of the
jurisdictional and “due process ramfications” of inproper

service. DuVoisin v. Arrington (In re Southern | ndus. Banking

Corp.), 205 B.R 525, 533 (E.D. Tenn. 1996), aff’'d 112 F. 3d 248
(6th Gr. 1997).% “Miiling to a respondent’s ‘last known

address’ is not sufficient to effect service under this rule if

4 Accord Hasbrouck v. Valeu, 53 B.R 549, 553 (Bankr.
D.N.D. 1985) (“The service of process nust conply with technical
requi renents of the Rules as well as due process considerations
of ‘fair play and substantial justice.’”) (quoting Int’l Shoe Co.
v. Washington, 326 U. S. 310, 316 (1945)) (further citation
omtted).




the respondent is not living at that address at the tine service

is attenpted.” |In re Barry, 330 B.R 28, 33 (Bankr. D. Mass.

2005).° “Even receipt of actual notice does not renedy the
technically defective service[,] through which the court fails to

obtain personal jurisdiction.” In re Valeu, 53 B.R at 553.

Assum ng, as the court must for purposes of the instant
notion,® that M. Smith's statements in his opposition to
Rockstone’s notion to conpel are true, and setting aside any
consi deration as to whether Rockstone's case against M. Smith

shoul d be dism ssed pursuant to FED. R CQv. P. 12(b)(5) (as

> Accord In re Southern Indus. Banking Corp., 205 B.R at
531 (finding no service of process on defendant where summons and
conplaint were sent to previous address of defendant); but cf.
Burke v. Greaves (In re Greaves), 121 B.R 234, 236 (N.D. 111.
1990) (finding proper service of process under Rule 7004(b)(1) so
long as plaintiff’s service of process “was reasonably cal cul ated
to provide defendant with notice at his dwelling house”);
Gol dberg v. Wichert (In re Tinberline Energy Inc.), 70 B.R 450,
453 (Bankr. N.D.N. Y. 1987) (holding that service of process via
mail to address |listed by defendant in court filings satisfies
Rul e 7004). Although the courts in both In re Geaves and In re
Tinberline Energy Inc. downplay the requirenent that service of
process be made to the actual dwelling of the defendant in favor
of a nore vague “reasonabl eness” requirenment, those decisions are
di sti ngui shabl e because the courts in those cases rely on filings
made by the defendants in those actions regarding their own
cases, effectively estopping the defendants from asserting that
t he addresses used by the plaintiffs were wong.

6 A defendant opposing a default judgnment does not need to
prove or even denonstrate a |likelihood of success with respect to
her defense; a nere allegation of a total defense will suffice.
Jackson, 636 F.2d at 837 (“final criterion” of three-prong test
satisfied where defendant “alleged a neritorious defense”);
Keegel , 627 F.2d at 374 (assertions of total defense should not
be judged by a “likelihood of success” standard).
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incorporated by FED. R BANKR. P. 7012), 7 Rockstone cannot succeed
on its claimagainst M. Smth unless and until it has properly
served himw th a court-issued summons and a conplaint. M.
Smth has asserted a nmeritorious defense to Rockstone’s

all egations, even if he did raise it in response to a different
notion filed by Rockstone.

D. St andi ng under 11 U.S.C. 8§ 544(b)

Finally, the court has concerns of its own regarding the
standi ng of Rockstone to assert a cause of action under 8 544 of
t he Bankruptcy Code, which permts

the trustee [to] avoid any transfer of an

interest of the debtor in property or any

obligation incurred by the debtor that is

voi dabl e under applicable |aw by a creditor

hol di ng an unsecured claimthat is allowable

under [11 U.S.C. 8§ 502] or that is not

allowabl e only under [11 U S.C. 8§ 502(e)].
11 U.S.C. 8§ 544(b) (enphasis added). “Standing can be raised at
any point in a case proceeding and, as a jurisdictional matter,

may be raised, sua sponte, by the court.” Steffan v. Perry, 41

F.3d 677, 697 n.20 (D.C. Cr. 1994).
“Sections 544(b) and 548 of the [Bankruptcy] Code expressly

vest in the trustee or debtor-in-possession the right to assert a

" Fep. R BANKR. P. 7004(m requires that a plaintiff’'s case
be dism ssed without prejudice “[i]f service of the sumobns and
conplaint is not nade upon a defendant within 120 days after the
filing of the conmplaint” unless the plaintiff can show “good
cause” for an extension of time in which to serve the unserved
def endant. Rockstone’s conplaint was filed on January 19, 2005--
nmore than a year prior to today’ s date.

10



claimfor fraudul ent conveyance under state or federal law.” AP

Indus., Inc. v. SN Phelps & Co. (Inre AP Indus., Inc.), 117 B.R

789, 799-800 (Bankr. S.D.N. Y. 1990). *“It is axiomatic that a
duly qualified trustee in bankruptcy represents the estate and is
the only proper party to maintain any action under [Bankruptcy]

Code 8 544(b) . . . .” Best Mr., Inc. v. Wite Plaints Coat &

Apron, Inc. (In re Daniele Laundries, Inc.), 40 B.R 404, 408

(Bankr. S.D.N. Y. 1984). *“The Code section does not give
avoi dance powers to creditors, nor have the courts generally

allowed creditors to invoke such power.” Bank of Cal. v. LM,

Inc. (In re LM, Inc.), 159 B.R 926, 928 (D. Nev. 1993).

“Consequently, many courts have held that an individual creditor
has no standing to bring a fraudul ent conveyance acti on under

§ 544(b).” Larson v. Minoz, 111 B.R 928, 930 (D. Colo. 1990).°8

The court recognizes that sone courts “have . . . permtted
i ndi vidual creditors to pursue clains under the trustee's strong-
armprovisions,” Inre Lews, 1996 W. 33401163, *5 (Bankr. S.D

Ga. July 22, 1996), if “[o]nly under extrene

8 But see Dehner v. Tenple, 44 B.R 992, 995 (S.D. M ss.
1984) (“Creditors may utilize [8] 544 in connection with state
fraudul ent conveyance statutes to set aside fraudul ent
conveyances.”).

11



circunstances . . . .” 1d.° But other courts have refused to
recogni ze any set of circunmstances under which an individual
creditor mght sue to recover a fraudulent transfer on the
grounds that any such exception would be contrary to
congressional intent as expressed in the plain | anguage of the

st at ut e. See, e.qg., Surf N Suns Apartnments, Inc., RD.MH .

Denpsey, 253 B.R 490, 492-93 (MD. Fla. 1999) (construing 11

US C 8§ 548); Mt-A, Inc. v. Gabor (In re Metal Brokers Int'l,

Inc.), 225 B.R 920, 922 (Bankr. E.D. Ws. 1998) (construing 11
U S.C 88 547-549). The Suprenme Court’s relatively recent

decision in Hartford Underwiters Ins. Co. v. Union Planters

Bank, 530 U.S. 1 (2000), where the Court held that individual
creditors did not have standing to sue under 11 U S.C. 8§ 506(c)
because the plain | anguage of the statute restricted the right to
sue to the “trustee,” id. at 6-14, suggests that this latter
approach may be the correct one.?

Mor eover, even if Rockstone could conceivably assert

° See also Canadian Pac. Forest Products Ltd. v. J.D.
lrving, Ltd. (In re Gbson Goup, Inc.), 66 F.2d 1436, 1440-41
(6th Gr. 1995) (construing 88 547 and 548 to permt derivative
standing for creditors under certain circunstances); Lilly v.
FDIC (In re Natchez Corp. of W Va.), 953 F.2d 184, 187 (5th G
1992) (construing 8 549 to permt creditors to stand in for
chapter 7 trustee if court authorizes procedure).

10 But see Oficial Comm of Unsecured Creditors of
Cybergenics Corp. v. Chinery, 330 F.3d 548, 556-59 (3d Cr. 2003)
(court can authorize creditors’ commttee to pursue fraudul ent
conveyances using its equitable powers).

12



“derivative standing” to bring its fraudul ent conveyance acti on,
it is far fromcertain that it could do so in this case. Mbst
courts that allow a creditor to bring an action under 8 544(Db)
“have found it inperative that the creditor first seek approva
fromthe bankruptcy court and denonstrate that the claimis

potentially meritorious,” In re Minoz, 111 B.R at 931,%

al though a few courts have waived this requirenent. See In re
Lewis, 1996 W. at *6 (permtting creditor to assert 8 544 action
because standing i ssue was “wai ved” by the other party and “it
woul d be inprudent to appoint a trustee when a willing creditor
has al ready undertaken the litigation”).! Yet, Rockstone has
not sought authorization fromthis court to pursue the trustee’s
8 544(b) clains, and (to the best of the court’s know edge) has
not made a formal demand on the chapter 7 trustee to pursue the
claimprior to its initiation of this adversary proceedi ng,

either. See Inre Gbson Goup, Inc., 66 F.3d at 1444 (listing

as another “‘consideration’” in deciding whether to grant
creditor derivative standing the “requirenent that the

creditor(s) have nade a demand on the debtor or trustee for

1 Accord Hyman v. Harrold (In re Harrold), 296 B.R 868,
874 (Bankr. M D. Fla. 2003) (construing 88 547 and 548); NBD
Bank, N.A. v. Fletcher (In re Fletcher), 176 B. R 445, 454
(Bankr. WD. Mch. 1995) (sane).

2 See also In re Gbson Goup, Inc., 66 F.3d at 1441-42
(favoring “nore flexible approach” taken by sone courts in
deci di ng whet her to grant derivative standi ng over specific
prerequisites).
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action and the demand was refused”) (quoting Louisiana Wrld

Exposition, Inc. v. Fed. Ins. Co. (In re Louisiana Wrld

Exposition, Inc.), 832 F.2d 1391 (5th Gr. 1987)).

Finally, the court lacks certainty as to whether Rockstone
could maintain its adversary proceedi ng under an alternative
|l egal theory fitting the sanme facts alleged in its conplaint. At
| east one court has allowed a creditor to assert a state
fraudul ent conveyance action directly rather than via the

“strong-arnf nechani smof 8 544. Osherow v. Porras (In re

Porras), 312 B.R 81, 94 (Bankr. WD. Tex. 2004).% The court
has doubts, however, as to whether it would have subject-matter

jurisdiction over such an action, as a recovery by Rockstone

13 The court in In re Porras distingui shed between property
that is fraudulently transferred, which the court considered
property of the estate, and the state | aw fraudul ent conveyance
cause of action, which remained with the creditor (in this case,
the IRS) post-petition. |In re Porras, 312 B.R at 94.
Odinarily, a creditor is barred by the automatic stay of 11
US C 8§ 362 frompursuing a state fraudul ent conveyance cl aim
until the bankruptcy case is closed and the stay expires. See
Kli ngman v. Levinson, 158 B.R 109, 113 (N.D. IIl. 1993) (“The
trustee’s exclusive right to maintain a fraudul ent conveyance
cause of action expires and creditors may step in (or resune
actions) when the trustee no | onger has a viable cause of
action.”); M& 1l Heat Transfer Products, Ltd. v. Gorchev (In re
Gorchev), 275 B.R 154, 171 (Bankr. D. Mass. 2002) (right to
avoi d fraudul ent transfers “belongs to the [d]ebtor’s bankruptcy
estate and, unless abandoned, may be prosecuted only by the
[c]hapter 7 [t]rustee”). To overcone this hurdle, the court in
In re Porras nodified the stay nunc pro tunc “to allowthe IRS to
assert for the benefit of the bankruptcy estate, jointly with the
[t]rustee, the fraudul ent transfer causes of action against the
[d]ebtor and the [transferee].” 1d.

14



m ght not have any inpact on the adm nistration of the estate.
11

G ven the jurisdictional issues yet to be resolved in this
case, as well as M. Smth' s apparent desire to defend hinself
and the seem ng i nadvertence of his prior failure to respond to
Rockstone’s conplaint, the court deens it appropriate to deny
Rockstone’s notion for default judgnent at this time. The court
will enter a separate order denying the notion and directing both
parties to informthe court as to whether M. Smth has received
service of process of the conplaint and summons in this case,
and, if so, when that service was effected. The future of this
proceeding with respect to Andre Smith will depend on the
parties’ responses and the concl usions of the court drawn
t heref rom

An order foll ows.

[ Signed and dat ed above. ]

Copi es to:

4 One possible solution to Rockstone's problemwith
standi ng woul d be to have the trustee appoint Rockstone as its
own representative subject to court approval. See, e.q.,
McCarthy v. Navistar Fin. Corp. (In re Vogel Van & Storage,

Inc.), 210 B.R 27, 32-33 (N.D.N. Y. 1997) (permtting such an
arrangenment for purposes of pursuing preference action). O
course, any recovery made by Rockstone as a representative of the
trustee woul d necessarily go to the estate for distribution to
all of the debtor’s creditors, not just Rockstone. See id. at 33
(creditor could act as agent for chapter 7 trustee because the
trustee would “retain[] control over the claimand over any
assets which are brought into the estate through the preference
action”).
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