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ORDER DENYI NG MOTI ON TO AVO D LI EN

The debtor has noved to avoid a lien held by State
Department Financial Credit Union (the “Credit Union”) on the
debtor’s 1993 Lexus SC 400 autonobile. The debtor presents no
actionabl e grounds for the relief requested in his notion, and
the court can see no reason to give the debtor title to his car
free and clear of the lien held by the Credit Union when the
debtor has stated repeatedly that he will surrender his car to
the Credit Union due to his admtted deli nquency on the note
securing the autonmobile. The court will deny the debtor’s
not i on.

The Credit Union requests an award of costs and attorney’s

fees as a formof sanctions due to the debtor’s “bad faith” in



filing the instant notion (Opp. 1 7).Y Odinarily, “[b]ankruptcy
law is loath to award attorney’s fees absent sonme basis in

statute or contract.” Seiner v. Nangle (In re Nangle), 281 B.R

654, 658 (B.A. P. 8th Cr. 2002). *“Congress has created
attorney’s fees provisions in the Bankruptcy Code in limted

i nstances, such as sections 362(h) and 506(b), and certainly
under section 330 for professionals enployed under sections 327

or 328.” Northwestern Corp. v. Magten Asset Mynt. Corp. (ln re

Nort hwestern Corp.), 326 B.R 519, 524 (Bankr. D. Del. 2005).

Aside fromthese few statutory exceptions, “where the
litigated issues involve not basic contract enforcenent
guestions, but issues peculiar to federal bankruptcy |aw,
attorney’s fees will not be awarded absent bad faith or

harassnent by the losing party.” Fobian v. Wstern Farm Credi t

Bank (In re Fobian), 951 F.2d 1149, 1153 (9th Gr. 1991). “The
bad faith exception permts an award upon a show ng that the
claimis entirely without color and has been asserted wantonly
for purposes of harassnment or delay, or for other inproper

purpose.” Colonbrito v. Kelly, 764 F.2d 122, 133 (2d G r. 1985)

! The Credit Union has subnmitted a proposed order that
woul d direct the debtor to surrender the autonobile at issue to
the Credit Union within fifteen days of the entry of the order.
The court declines to grant such relief, as the Credit Union has
not yet filed a notion requesting relief fromthe automatic stay
i nposed by 11 U S.C. §8 362 and there are better mechanisns in
pl ace for enforcing such relief in the applicable state or |ocal
court with jurisdiction over the parties’ dispute.
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(internal quotation omtted). “Neither neritlessness
alone, . . . nor inproper notives alone, . . . will suffice.”
Id. (internal citations omtted).

G ven the exacting standards for awarding attorney’ s fees,
the Credit Union’s conclusory assertion that the debtor’s notion
was filed in “bad faith” nust be rejected. There is no evidence
before the court to suggest that the debtor has “acted in bad
faith, vexatiously, wantonly, or for oppressive reasons” in

filing his nmotion. Chanbers v. NASCO Inc., 501 U S. 32, 45-46

(1991) (citations omtted). |Indeed, there is no evidence
regarding the debtor’s intentions in this matter at all due to
the Credit Union’s failure to follow the procedure for sanctions
outlined in Rule 9011 of the Federal Rules of Bankruptcy
Procedure. See FED. R BAKR P. 9011(c). Accordingly, it is

ORDERED t hat the debtor’s Mdtion to Avoid Lien (D.E. No. 26
filed January 5, 2006) is DENIED; and it is further

ORDERED t hat the request for costs and attorney’'s fees nade
by the State Departnent Federal Credit Union in its Opposition to
Motion to Avoid Lien (D.E. No. 38, filed February 17, 2006) is
DENI ED.

[ Signed and dat ed above. ]

Copi es to: Debtor; debtor’s counsel; counsel for the State
Depart ment Federal Credit Union



