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DECI S| ON RE CONVERTI NG CASE TO CHAPTER 13

The chapter 7 trustee has opposed the debtor's notion to
convert this case to chapter 13. The court heard the notion on
Decenber 11, 2006, and issued an oral decision granting the
noti on, subject to the case being re-converted to chapter 7
shoul d the debtor's nortgagee obtain relief fromthe automatic
st ay.

The debtor has asserted that if this case is converted to
chapter 13, she will be able in a chapter 13 case to address both
the prepetition and postpetition/preconversion arrears owed her
nort gagee. The debtor pointed to 11 U.S.C. § 348(d) as one basis
for her being allowed as a matter of law to treat
post petition/preconverson arrears as part of the arrears to be

cured under a plan. Section 348(d) provides for



post petition/preconversion clains to be treated as prepetition
clai ns upon a conversion pursuant to 11 U.S.C. 8§ 1112, 1208, or
1307, but 8§ 348(d) does not apply to a conversion of a case from
chapter 7 to chapter 13.

The debtor alternatively stated that the nortgagee could
el ect to have the postpetition/preconversion nortgage arrears
provided for by a plan. |If that occurs, and the debtor carries
out her intention to rent out her |arger spare roomfor $1, 000
per nonth, a chapter 13 plan addressing those and the prepetition
arrears woul d be feasible for reasons detailed by the court in
its oral decision at the hearing of Decenber 11, 2006. The court
cannot say that the debtor is proceeding in bad faith in seeking
to convert to chapter 13 to nake that attenpt.

There is no guarantee that the nortgagee woul d consent to
such treatnent, and, if it does not, it is likely the court would
hold, in the context of the nortgagee's pending notion for relief
fromthe automatic stay, that the postpetition/preconversion
arrears may not be cured via her chapter 13 plan. It appears
unli kely that the debtor could cure her postpetition nortgage
arrears pursuant to the typical chapter 13 order conditioning the
automatic stay that the court enters to address postpetition
defaults on a debtor's hone nortgage. Pursuant to that type of
order, the debtor is granted only a brief period to bring her

post petition honme nortgage defaults current, and not the usual 36



or nore nonths that a chapter 13 plan would entail.

Shoul d the court grant the notion for relief fromthe
automati c stay because the nortgagee will not consent to having
t he debtor cure postpetition defaults under a chapter 13 pl an,
and because the debtor is unable to bring the postpetition
defaults current within a short period of time, then the
interests of unsecured creditors and adm nistrative claimants
woul d dictate that this case be re-converted to chapter 7. The
court will convert the case to chapter 13, but should the court
grant relief fromthe automatic stay in favor of the debtor's
nort gagee, the court will, wi thout the necessity of further
notion, inmediately re-convert this case to chapter 7 in order
that the chapter 7 trustee may continue his efforts to sell the
debtor's real property for the benefit of unsecured creditors and
adm ni strative cl ai mants.

An order foll ows.

[ Signed and dat ed above. ]
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