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Def endant .

DECI SI ON AND ORDER RE MOTI ON TO DI SM SS

The court will deny the notion to dismss filed by the
def endant Barnes for the foll ow ng reasons.

The plaintiff seeks under 11 U S.C. 8§ 727(d)(3) to revoke
Barnes's di scharge based on Barnes's all eged refusal to conply
with several orders. Under 11 U S. C. 8§ 727(d)(3), the court
shall revoke a discharge if “the debtor commtted an act
specified in subsection (a)(6) of this section[.]” Section

727(a)(6), in turn, provides, in relevant part, for denial of a



di scharge if “the debtor has refused, in the case . . . to obey

any | awful order of the court . . . .7

I

Under a literal reading of the statute, the conplaint is
tinmely because 11 U.S.C. § 727(e)(2) permits a 8§ 727(d) (3)
conplaint to be pursued any tinme prior to the closing of the case
and the defendant's bankruptcy case was never closed. Barnes
neverthel ess argues that the conplaint is untinely because it is
based upon his failure to conply with orders prior to entry of
t he di scharge.

The holding in Canfield v. Lyons (In re Lyons), 23 B.R 123,

125-26 (Bankr. E.D. Va. 1982),! is consistent with Barnes's
argunent. Furthernore, the Lyons decision is cited to in
Collier's for the proposition that:

The purpose of section 727(d)(3) is to make it possible
for the debtor to obtain a discharge early in the case
but, to protect the estate and creditors, make it
revocable if the debtor later refuses to obey an order
or answer a question. [Citing S. Rep. No. 1173, 91st
Cong., 2d Sess. 12 (1970).] The “refusal” under
section 727(d)(3) should be considered a refusal that
occurs after the granting of the discharge. Adequate
remedy is provided in section 727(a)(6) for any refusal

! See also Longo v. Mlaren (In re Mlaren), 136 B.R 705,
717 (Bankr. N.D. OChio 1992), aff'd, 3 F.3d 958 (6th Gir. 1993);
Werner v. Puente (In re Puente), 49 B.R 966, 969 (Bankr.
WD.N Y. 1985). Dicta in two other decisions supports Barnes’s
position. See Katz v. Araujo (In re Araujo), 292 B.R 19 (Bankr.
D. Conn. 2003); Concannon v. Costantini (In re Costantini), 201
B.R 312, 315 (Bankr. MD. Fla. 1996).
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t hat occurs before discharge. [Citing Lyons.]?
6 Collier's on Bankruptcy, § 727.15[5] at 727-77 (15th ed. 2003).
Nei t her Lyons nor Collier's persuades ne that 8§ 727(d)(3) is
l[imted to post-discharge refusals.

First, Lyons sinply assuned that § 727(d)(3) “does not give
a party in interest, who has know edge of the probabl e w ongdoi ng
the privilege to wait until after a discharge is granted to ask
the court to revoke the discharge.” Lyons, 23 B.R at 126
Mor eover, Lyons was deci ded before a long |ine of Supreme Court
decisions clarified that the plain | anguage of a statute nust be
enforced if it is not the product of a scrivener's error and it
does not produce a denonstrably absurd result that Congress could

not have i nt ended. See, e.qg., United States v. Ron Pair

Enterprises, 489 U S. 235, 241 (1989). Here, there was no such

scrivener's error or denonstrably absurd result that warrants
di sregarding the statute's plain meaning.
Nothing in the Senate Report® cited to by Collier's (if it
IS even appropriate to examne that Report in interpreting the
statute despite its plain nmeaning) supports Collier's view of the

statute. The Bankruptcy Act, which was the subject of the Senate

2 As explained in n. 7, infra, 1A Collier's on Bankruptcy,
1 15.12B at 1511 (14th ed. 1973) took a sonmewhat simlar view
regardi ng Bankruptcy Act 8 15(3), but that view could be
justified by the statute's permtting the revocati on proceedi ng
to be dismissed if the creditor was guilty of | aches.

3 S, Rep. No. 1173, 91st Cong., 2d Sess. 12 (1970).
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Report cited to by Collier’s, already included a provision,
simlar to current 11 U.S.C. 8 727(a)(6), requiring the court not
to grant the bankrupt a discharge if the bankrupt “in the course
of a proceeding under this Act refused to obey any | awful order
of, or to answer any material question approved by, the court.”
Bankruptcy Act 8§ 14c(6). However, at the tine of the Senate
Report, the Act included no provision for revocation of a

di scharge based on a refusal to conply with an order of the
court. Included in the Senate Report was a letter fromthe
Nat i onal Bankruptcy Conference* which had as an attachnent an
expl anat ory nmenorandum stating in pertinent part:

Revocati on, under the proposal, would be proper in addition
to the present ground of fraud, where the bankrupt

refused to obey a | awful order of the court or answer any
mat eri al question approved by the court any tinme during the
pendency of the action. For such refusal the tinme to apply
for revocation is the present 1l-year period or any tine
during the pendency of the proceedi ng, whichever is |onger.
Thi s change woul d render it unnecessary for the bankruptcy
court to delay determ ning whether the bankrupt is entitled
to a discharge in order to make sure that the bankrupt
conplies with orders and responds to questions after
granting of the discharge. Revocation of discharge rather
than delay in granting would be a preferable procedure and
is of sufficient strength to prevent abusive tactics by a
bankr upt .

S. Rep. No. 1173, 91st Cong., 2d Sess. 12 (1970). The nmenorandum

is consistent with a literal interpretation of the statute as

4 Athough that letter addressed an earlier bill (S. 3523,
91st Cong. (1970)), and although S. 4247 91st Cong. (1970) was “a
perfected version of the bill,” S. 3523 and S. 4247 were
identical with respect to the provisions of rel evance here.
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covering both pre-di scharge and post-di scharge refusals, as the
menor andum expressly descri bes the statute as including refusals
arising “any tinme during the pendency of the action.” That the

| ast two quoted sentences of the menorandum can be read as
singling out post-discharge refusals for special comment does not
alter the nenorandunis earlier acknow edgnent that both pre-

di scharge and post-di scharge refusals are grounds for revocation
of the discharge. Furthernore, that Congress nmay have focused on
a specific problemin enacting a statute does not limt the
statute's plain | anguage to only that problem® The Senate
Report, therefore, does not support Collier's position.

Moreover, the statute itself contains strong evidence that §
727(d)(3) is not limted to refusals arising post-discharge.
Section 727(d)(1) permts revocation of the discharge if:

such di scharge was obtai ned through the fraud of the

debtor, and the requesting party did not know of such

fraud until after the granting of such discharge.

Asimlar Iimtation could easily have been witten into §

> See Union Bank v. Wlas, 502 U S. 151, 157-58 (1991)
(“[E]ven if Congress adopted the 1984 anmendnment [to 8§ 547(c)(2)]
to redress particular problens of specific short-termcreditors,
it remains true that Congress redressed those problens by
entirely deleting the tinme l[imtation in 8 547(c)(2). The fact
t hat Congress may not have foreseen all of the consequences of a
statutory enactnment is not a sufficient reason for refusing to
give effect to its plain neaning.”); Toibb v. Radloff, 501 U. S.
157, 164 (1991) (“[1]t makes no difference whether the
| egislative history affirmatively reflects such an intent,
because the plain | anguage of [8 109] allows a consumer debtor to
proceed under Chapter 11.7).




727(d)(3), and if Congress wanted such a limtation, it
presumably woul d have included it in 8 727(d)(3). Although there
are policy justifications for including such alimtation in §
727(d) (3), Congress may have determ ned that those policy
consi derations were outweighed by other conpeting policy
consi derations (one of which may have been the difficulty a
trustee faces in ascertaining, at an early stage of a debtor's
failure to conply wwth an order, whether the failure is based on
a refusal instead of mistake or inability to conply).®
Furthernore, under Bankruptcy Act 8 15 only a party in
i nterest “who has not been guilty of |aches” could seek to revoke
a discharge, thus enabling the court to deny revocation when the
party seeking revocation had been aware of the debtor's refusal
wel | before the grant of the debtor's discharge.” Congress did

not see fit to include the |aches clause as part of Bankruptcy

6 As observed by the plaintiff in footnote 2 of its
nmenor andunt

[ T]o extend Canfield to a situation where no party had any
reason to know prior to discharge that the debtor’s

di sobedi ence was material would sinply invite creditors in
the future to defensively file objections to discharge even
for seemngly-immterial violations nmerely to preserve their
rights — hardly a result this Court should encourage unl ess
explicitly required by statute.

" Presumably this is why an earlier edition of Collier’s
opined that a failure to object to the granting of a discharge
based on a refusal occurring prior to discharge “m ght preclude
its use thereafter for the revocation of the discharge.” 1A
Collier's on Bankruptcy, T 15.12B at 1511 (14th ed. 1973).
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Code 8§ 727(d)(3) and §8 727(e), arguably reflecting a policy
determ nation that no | aches defense should be avail able for
reasons simlar to those | eading Congress not to include in 8§
727(d) (3) the qualification on revocation of discharge found in 8§

727(d) (1). See W Suburban Bank of Darien v. Arianoutsos (In re

Ari anoutsos), 116 B.R 116, 118-19 (Bankr. N.D. Ill. 1990); Inre

McDonald, 25 B.R 186, 188 (Bankr. N.D. Chio 1982).% |In any
event, the failure to include a | aches defense in Bankruptcy Code
8§ 727(d)(3) renoved any basis for inferring a requirenent that
for 8 727(d)(3) to apply, the conplaint nust plead that the
refusal to conply with an order arose post-di scharge.
[

Section 15 of the Bankruptcy Act included an express
provi sion barring parties who were guilty of |aches from seeking
revocation of a debtor’s discharge, whereas the Bankruptcy Code
contains no simlar provision. Barnes has not briefed the issue
of whet her neverthel ess the doctrine of |aches can be applied to
a 8§ 727(d)(3) conplaint, and the court wll not consider that

i ssue in disposing of this notion. |If laches is an avail able

8 It has been held that under Bankruptcy Code 8§ 727(d) (1),
know edge prior to discharge of facts that indicate a possible
fraud suffices to constitute know edge of the fraud, thus barring
a revocation of the discharge. Md-Tech Consulting, Inc. v.
Swendra, 938 F.2d 885, 888 (8th Cr. 1991). |In that sense, there
is a duty under 8 727(d)(1) to investigate diligently before
di scharge any conduct known to be possible fraud, but it is
inaccurate to refer to a failure to fulfill that duty as
presenting a | aches def ense.




defense, it is an affirmative defense to be pled and proven. See

Rezin v. Barr (In re Barr), 207 B.R 168, 174 (Bankr. N.D. 111.

1997). The court's ruling does not preclude Barnes from
supplying argunents at a later stage to justify the application
of laches notw thstandi ng that Congress elected not to include
| ack of |laches as an express elenent of a § 727(d)(3) conplaint.
11
Barnes argues that a debtor’s nere failure to conply with an
order does not constitute a refusal within the neaning of §
727(d) (3) where a creditor does not show willful or intentional
di sobedi ence, as opposed to inability, inadvertence, or m stake.
However, paragraph 51 of the conplaint alleges that Barnes
refused to obey each of the orders. The plaintiff is thus
entitled to present evidence to show that Barnes's failure to
conply with the orders arose froma refusal
|V
Barnes argues that failure to conply with two of the six
orders at issue (the two orders entered after the discharge was
granted) ought not be a basis for revoking the di scharge because

Barnes eventually conplied, citing In re Wisberg, 202 B.R 332

(Bankr. D.N. H 1996). Although it is tenpting to follow Wisberg
because experience teaches that in alnost all instances bel at ed
conpliance wwth a routine order to correct filing deficiencies

will not rise to the |evel of the debtor having, before such



conpliance, “refused” to conply, the issue is one that ought to
be addressed at a trial. A creditor mght show that the debtor's
failure was a deliberate disregard of the court's orders--as
opposed to a m sunderstandi ng of what was required, or inaction
attributable to circunstances which prevented the debtor tinely
to respond to the court's order—and that no other circunstances
justify treating the failure, despite the routine nature of the
order, as other than a “refusal.”

In this regard, Barnes suggests that the revocation of a
debtor's discharge is discretionary. This nay have been true
under the Bankruptcy Act 8 15 (using the word “may”), but it is
not true under Bankruptcy Code § 727(d) (using the word “shall”)
unl ess “discretion” is understood to nmean the court's exercising
di scretion in the fact finding process of determ ning whether a
“refusal” occurred.

Additionally, the parties have not fully briefed what
factors the court can take into account in exercising its fact
finding discretion in determ ning whether there was a “refusal .”
For exanple, to establish a “refusal” does it suffice to show
that the debtor engaged in conduct denonstrating an intentional
failure to conply, despite an ability to do so, with what he
understood an order to comand? O may the court in deciding
whet her a “refusal” occurred consider additional factors such as

whet her the failure to conply caused no difficulties for the



trustee and creditors? See Commerce Bank & Trust Co. v. Burgess

(In re Burgess), 955 F.2d 134, 138 (1st Cir. 1992); Friendly Fin.

Disc. Corp. v. Jones (In re Jones), 490 F.2d 452 (5th Cr. 1974)

(Bankruptcy Act decision); In re Kokoszka, 479 F.2d 990, 997-98

(2d Gr. 1973) (Bankruptcy Act decision). Although that may be a
| egal question, it is best decided in the context of a fully
devel oped factual record.
\Y
Al t hough the conplaint additionally points to fal se
statenments in Barnes's schedul es, the deadline to seek revocation
of Barnes's discharge pursuant to 11 U S.C 8§ 727(d)(1) based on
those fal se statenents expired under 11 U.S.C. §8 727(e)(1) prior
to the filing of the plaintiff's conplaint, and the di scharge
cannot be revoked based on such fal se statenents. Accordingly,
the conpl ai nt, which does not invoke 8§ 727(d)(1), is limted to
seeking a revocation of the discharge under § 727(d)(3).
VI
Barnes al so seeks di sm ssal based on | ack of standing,
contending that the plaintiff has not alleged that it is a
creditor. However, the plaintiff alleges that it was owed a debt
by Barnes on the petition date, which establishes creditor status
on the petition date. 11 U S.C. § 101(10). The conplaint then
makes clear that the plaintiff is pursuing relief precisely

because conpeting |liens not schedul ed by Barnes left no equity in
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Barnes's real property fromwhich the plaintiff's “debt owed to
it,” secured by a judgnent lien on the property, could be paid.
This suffices to allege an unpaid debt. In any event, the
plaintiff's nmenorandum asserts that the plaintiff has not been
paid, and the court will deemthe conpl aint anmended to include
that allegation if it is not clear fromthe conpl aint already.
VI |

I n accordance with the foregoing, it is

ORDERED t hat the defendant’s Motion to Dismss (D.E. No. 5)
i s DENI ED.

[ Signed and dat ed above. ]

Copi es to:

Ofice of the United States Trustee; all counsel of record.
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